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LOS ANGELES, CALIFORNIA; MONDAY, DECEMBER 23, 1991; 10:30 A.M. 
DEPARTMENT NO. 56 HON. BRUCE R. GEERNAERT, JUDGE 
APPEARANCES: CSEE TITLE PAGE.) 


CHERBERT CANNON, OFFICIAL REPORTER.) 


THE COURT: THE CHURCH OF SCIENTOLOGY VERSUS ARMSTRONG. 
STATE YOUR APPEARANCES, PLEASE. 
MR. HERTZBERG: MICHAEL LEE HERTZBERG, H-E-R-T-Z-B-E-R-G, 
FOR THE MOVING PARTY, YOUR HONOR. 
MR. DRESCHER: WILLIAM DRESCHER, D-R-E-S-C-H-E-R, ALSO 
ON BEHALF OF THE MOVING PARTY, YOUR HONOR. 
MS. PLEVIN: TOBY L. PLEVIN FOR GERALD ARMSTRONG, YOUR 
HONOR. 
MR. YANNY: JOSEPH YANNY, INTERVENOR OR PROPOSED 
INTERVENOR. 
JUST AS A MATTER OF COURTESY, MR. HERTZBERG 
DROPPED THAT IN THE AISLEWAY. 
MR. HERTZBERG: IT WAS A PIECE OF PAPER THAT WAS THROWN 
AT ME. 
1 AM CONCENTRATING ON THIS ORAL ARGUMENT, YOUR 
HONOR. THIS IS NOT -- 
THE COURT: DO YOU KNOW WHAT IT IS? 
MR. HERTZBERG: NO, YOUR HONOR. 
I DO KNOW WHEN I WENT TO READ THE CALENDAR ON 
THE HALLWAY A GENTLEMAN APPROACHED ME AND SAID HE HAD SOME- 
THING FOR ME. 
MR. YANNY: IT IS A DEPOSITION SUBPOENA, YOUR HONOR. 


MR. HERTZBERG: LET ME FINISH. 
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I HAVE LOOKED AT THE CALENDAR -- 

THE COURT: THIS IS A MATTER IN WHICH WE HAVE GOT 
PLENTY TO DO. AND I! DON'T HAVE TIME TO BE RECORDING THINGS 
LIKE THAT. 

NOW, WE HAVE TWO MOTIONS HERE THIS MORNING. 

ONE IS A MOTION OF PLAINTIFF AND CROSS- 
DEFENDANT TO ENFORCE SETTLEMENT AGREEMENT FOR LIQUIDATED 
DAMAGES AND 10 ENJOIN FUTURE VIOLATIONS AND THE OTHER IS A 
MOTION BY YANNY FOR LEAVE TO INTERVENE IN THIS ACTION. 

MR. YANNY: AND FOR ACCESS TO THE FILES, YOUR HONOR. 

THE COURT: ALL RIGHT. NOW, I THINK IT MIGHT BE HELP- 
FUL, HAVING READ THROUGH THIS, I THINK I -- WHAT I WOULD 
LIKE TO DO IS MAKE A GENERAL STATEMENT THAT RELATES TO BOTH 
OF THESE MOTIONS AND RELATES TO THIS CASE AND THE STATUS OF 
1T AT THIS TIME. BUT THESE ARE GENERAL COMMENTS WHICH ARE 
NOT DISPOSITIVE HERE AT ALL. 

I THINK WE NEED TO GET THE OVERALL STRUCTURE 
OF WHERE WE ARE BECAUSE THIS IS NOT UNIQUE TO BE IN THIS 
SITUATION WHERE YOU HAVE A SETTLEMENT AND THEN YOU HAVE 
LATER PROCEEDINGS COMING UP. SO LET ME SAY THAT IN MY 
EXPERIENCE THE FOLLOWING CIRCUMSTANCES ALSO PREVAIL, THAT 
IS, YOU HAVE A CONTRACT ENTERED INTO BY PARTIES. I AM 
GOING TO BE REAL BASIC; NOT QUITE HOW YOU CREATE A CONTRACT, 
BUT I GUESS -- AND I AM NOT GOING TO DO THIS OFTEN, I HOPE, 
BUT I AM REMINDED OF A STORY WHEN I WAS A YOUNG LAWYER, 
JUSTICE PETERS WAS ON THE SUPREME COURT; BECAUSE HE WAS ONE 
TO ALWAYS GET RIGHT DOWN TO BASICS, A LAWYER APPEARED AND 


SAID, "THIS 1S A CASE INVOLVING A CONTRACT. AND YOU KNOW, 
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JUSTICES, A CONTRACT IS FORMED BY AN OFFER AND ACCEPTANCE." 
AND EITHER JUSTICE PETERS OR SOMEBODY ELSE INTERRUPTED AND 


SAID, "JUST A MINUTE. YOU CAN ASSUME THAT WE UNDERSTAND 
THE LAW OF CONTRACTS." | 

AND HE SAID, "WELL, THAT IS THE MISTAKE I MADE 
LAST TIME." 

NOW, THAT IS EITHER A TRUE STORY OR ONE THAT 
JUSTICE PETERS THOUGHT MADE A POINT. AND I AM NOT GOING 
QUITE THAT FAR, BUT HERE IS THE SITUATION: UNDER THE LAW 
PARTIES CAN ENTER INTO CONTRACTS. AND THEY ARE CONTRACTS. 
THEY ARE NOT ORDERS OF COURT. SOME CONTRACTS FALL UNDER 
664.4 WHICH SAYS, "THE PARTIES TO PENDING LITIGATION 
STIPULATE IN WRITING OR ORALLY BEFORE THE COURT FOR SETTLE- 
MENT OF THE CASE OR PART THEREOF THE COURT, UPON MOTION, 
MAY ENTER JUDGMENT PURSUANT TO THE TERMS OF THE SETTLEMENT." 

NOW, THE CASES UNDER THAT CODE SECTION GENERALLY 
RELATE TO THE AGREEMENT HAVING BEEN MADE EITHER WITH OR 
WITHOUT SUPERVISION OF THE COURT. AND THEN SOMEBODY ISN'T 
PAYING THE MONEY OR SOMEBODY IS PAYING THE MONEY AND THEY 
WON'T GIVE A DISMISSAL AND IT 1S TO NOT ENFORCE, BUT TO 
REQUIRE PERFORMANCE OF IT; IN OTHER WORDS, TO CONSUMMATE 
THE SETTLEMENT. BUT THE CODE SECTION IS BROADER THAN THAT. 
AND THAT GETS US INTO THESE KINDS OF SITUATIONS. 

SOMETIMES A CONTRACT IS ENTERED INTO BY PARTIES 
WITHOUT THE SUPERVISION OF THE COURT; IN OTHER WORDS, THEY 
SIT AROUND IN AN OFFICE OR HOTEL ROOM OR SOMEPLACE AND SAY 
IF YOU WILL AGREE TO THIS, I WILL AGREE TO THAT. BUT I WILL 


ONLY AGREE TO THAT IF YOU AGREE TO THIS. 
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AND THEY DO UP A CONTRACT AND IT HAS CERTAIN 
PROVISIONS WHICH REQUIRE PARTIES TO DO THINGS, MAYBE TO 
CONSULT, TO CONSUMMATE THE SETTLEMENT, BUT IN SOME CASES, 
TO LAST FOR EVER. AND THEY PUT AT THE END OF THE CONTRACT 
TWO LITTLE WORDS, "SO ORDERED." AND THEY BRING THAT TO A 
JUDGE. 

NOW, JUDGES, IN MY EXPERIENCE, ARE VERY 

CONCERNED ABOUT THIS BECAUSE IT GETS TRICKY. IN OTHER WORDS, 
WHEN YOU SAY "SO ORDERED,'' ARE YOU ORDERING WHAT THEY AGREE 
TO, OR ARE YOU ORDERING SOME PART OF THE AGREEMENT WHICH 
SAYS IT 1S TO BE AN ORDER? IT IS UNFAIR A LOT OF TIMES. 

SO THE COURT HAS ONE OR TWO WAYS TO GO; I! 
WOULD DO IT OR NOT DO IT AND SAY I'LL ONLY DO IT AFTER WE 
GO THROUGH THE AGREEMENT AND I MAKE SURE THAT THE PROVISIONS 
THERE THAT YOU INTEND TO BE IN ORDER ARE ORDERS THAT I AM 
WILLING TO MAKE BECAUSE COURTS ARE CONSTRAINED NOT TO MAKE 
ORDERS THAT ARE AMBIGUOUS OR UNCERTAIN OR THAT REQUIRE AN 
UNDUE AMOUNT OF COURT SUPERVISION. 

YOU KNOW, WE GET INTO THAT WHEN WE ARE SITTING 
IN WRITS AND RECEIVERS. YOU CAN'T ISSUE EVERY ORDER SOMEBODY 
WANTS YOU TO ISSUE OR YOU ARE GOING TO BE RUNNING PEOPLE'S 
BUSINESSES; YOU'LL BE TAKING CARE OF THEIR HEDGES BETWEEN 
THEIR HOUSES; SO ORDERED. 

SURE, A SETTLEMENT GETS DONE, BUT THE 
SITUATION FROM THERE ON IS A LITTLE UNCLEAR. 

NOW, AS MORE CLOSELY RELATED HERE, SOMETIMES 
CONTRACTS CALL FOR CONFIDENTIALITY. 


NOW, IF A CONTRACT PROVIDES THAT IT WILL BE 
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MAINTAINED IN CONFIDENCE BY THE PARTIES, ENFORCEMENT OFTEN- 
TIMES BECOMES A PROBLEM WHETHER OR NOT IT IS SO ORDERED. 
AND, AGAIN, COURTS ARE CAREFUL HERE FOR THE SAME REASONS. 
YOU CAN HAVE AN AMBIGUITY; WHAT DOES CONFIDENTIALITY MEAN? 
TO WHAT EXTENT IS THE COURT GOING TO BE INVOLVED IN SUPER- 
VISION? 
_AND YOU ALSO HAVE PUBLIC POLICY AS TO PARTIES 

THAT AREN'T THERE WHEN THEY MAKE THE AGREEMENT AND AREN'T 
THERE WHEN THE COURT MAKES ITS ORDER, OBVIOUSLY, AREN'T 
BOUND BY THE AGREEMENT AND SHOULDN'T BE BOUND BY THE COURT'S 
ORDER IF WE ARE GOING TO HAVE DUE PROCESS. 

IN OTHER WORDS, PEOPLE THAT AREN'T THERE 
CAN'T BE BOUND IF THEY DON'T HAVE NOTICE. 

SO NORMALLY, IN MY EXPERIENCE, AT LEAST, A 
COURT WILL ORDER A MATTER CONFIDENTIAL ONLY UNTIL FURTHER 
ORDER OF THE COURT UPON APPLICATION BY ANY LEGITIMATELY 
INTERESTED THIRD PARTY THAT ISN'T A PARTY AT THE TIME THE 
ORDER IS MADE BECAUSE THAT IS REQUIRED BY DUE PROCESS. 

OFTENTIMES THERE ARE A LOT OF PEOPLE THAT 
AREN'T THERE THAT HAVE A LEGITIMATE INTEREST IN WHETHER OR 
NOT THE SPECIFIC MATERIAL WILL CONTINUE TO BE EXCLUDED FROM 
THEIR KNOWLEDGE; THEREFORE, IN THE NORMAL CIRCUMSTANCE ONCE 
AN ORDER IS MADE SEALING A FILE OR REQUIRING THE PARTIES 
TO MAINTAIN MATTERS IN CONFIDENCE, IT IS SUBJECT TO A LATER 
REVIEW BY THE COURT AT THE BEHEST OF SOME LEGITIMATELY 
INTERESTED THIRD PARTY WHICH COULD INCLUDE THE PUBLIC MEDIA, 
A LATER LITIGATION WITH EITHER OF THE PARTIES OR LATER 


LITIGATION BETWEEN TWO OTHER PARTIES WHERE THE INFORMATION 
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IS IMPORTANT TO KNOW. AND YOU CAN REALLY GO ON AD INFINITUM 
AS TO THE NUMBER OF PEOPLE AND THE CATEGORY OF PEOPLE THAT 
WOULD HAVE A LEGITIMATE INTEREST IN AT LEAST HAVING A COURT 
HEAR THEM AS TO WHETHER OR NOT THE "SO ORDERED," THE CONFI- 
DENTIALITY SHOULD BE MAINTAINED. 
. .NOW, THAT IS WHY WHEN I READ IT, AND YOU HAVE 
CITED IT AGAIN, THE PORTION OF THE OPINION BY THE DIVISION 
III OF THE SECOND DISTRICT COURT OF APPEAL IN THIS CASE OF 
JULY 29, 1991 WHERE IT SAYS, "IN OUR CASE CORYDON INTERVENED 
IN THE ACTION BETWEEN PLAINTIFF AND ARMSTRONG SEEKING 
ACCESS TO THE FIELD RECORD FOR THE LIMITED PURPOSE OF 
PREPARING HIS OWN CASES INVOLVING THE CHURCH, JUDGE GEERNAERT 
ON HIS OWN MOTION VACATED JUDGE BRECKENRIDGE'S ORDER SEALING 
THE RECORD.” 
AND THIS IS THE COMMENT THAT I HAVE TROUBLE 
UNDERSTANDING THE SIGNIFICANCE OF. 
"oy... THE TIME HAD LONG SINCE 
EXPIRED FOR RECONSIDERATION OF JUDGE BRECKENRIDGE'S 
ORDER, CIVIL CODE SECTION 1008, OR RELIEF THEREFROM 
PURSUANT TO CCP 437." 
NOW, I'LL STOP THERE. OBVIOUSLY THE PARTIES 
WOULD BE BARRED UNDER 437. BUT WOULD ANOTHER LEGITIMATELY 
INTERESTED PARTY BE PRECLUDED FROM GOING TO JUDGE BRECKEN- 
RIDGE IF HE WAS SITTING ON THE JUDGE AND SEEKING A CHANGE 
IN HIS ORDER THAT WAS ENTERED INTO WITHOUT ANY HEARING AND 
WITHOUT ANY NOTICE TO THIS THIRD PARTY? JI DOUBT IT. 
AND THE REASON I'M RAISING THIS IS THE MOVING 


PARTIES SAY THAT THIS LITTLE PARAGRAPH IS THE BASIS FOR ME 


| 
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TO PROCEED BASED ON JUDGE BRECKENRIDGE'S ORDERS, AND THAT 
1S IN QUOTES. 

NOW, I AM GIVING YOU THIS FOR BACKGROUND SO 
THAT YOU UNDERSTAND WHERE 1 AM COMING FROM. 

1 GET THIS FILE BECAUSE I AM STILL SITTING. 
IT IS MY NUMBER. 

JUDGE BRECKENRIDGE 1S NOW RETIRED AND HE CAN'T 
DO IT. AND I FEEL THAT IF I HAD MADE THE ORDER I WOULD WANT 
TO BE IN THE POSITION TO ANALYZE IT, WHETHER OR NOT THAT 
ORDER THAT WAS MADE FOR THE PARTIES SHOULD NOW BE ENFORCED 
AS AGAINST ANY LEGIMATELY INTERESTED THIRD PARTY. AND 1 
THINK THAT IS THE SCOPE OF MY JURISDICTION; EVEN THOUGH IT 
COULD BE READ AS BEING CONTRARY TO THE PARTICULAR PARAGRAPH 
THAT I HAVE COMMENCED READING AND WHICH IS REFERRED TO BY 
THE MOVING PARTY. 

THE REASON I HAVE GONE INTO THIS IS I WANT 
ANYBODY REVIEWING THIS TO UNDERSTAND THE BASIS FOR ME ENTER- 
TAINING THIS MOTION AND SOME OF THE REASONING. 

NOW, WE NOW HAVE ANOTHER THIRD PARTY COMING 
IN, WHETHER OR NOT LEGITIMATELY INTERESTED REMAINS TO BE 
SEEN, BY THE NAME OF MR. YANNY. AND HE IS SEEKING ANOTHER 
LITTLE BIT OF NON-CONFIDENTIALITY. 

WHAT HAPPENS IS WHEN ONE PARTY COMES IN -- 
AND THIS HAPPENED IN CORYDON; CORYDON CAME IN AND SAID 
WE WANT TO SEE THESE FILES BECAUSE THEY ARE ESSENTIAL TO OUR 
LITIGATION. AND THAT WAS DETERMINED TO BE VALID. 

BUT THEN WE GOT TO THE POINT, HOW DO WE KEEP 


TRACK OF THIS LITTLE BIT OF CONFIDENTIALITY? 
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IN OTHER WORDS, CORYDON CAN GET IT; CORYDON'S 
COUNSEL CAN GET IT; COUNSEL'S COUNSEL CAN GET IT; CORYDON'S 
COUNSEL'S EXPERT CAN GET IT; CORYDON'S FAMILY CAN GET IT; 
CORYDON CAN OFFER IT IN EVIDENCE IN THE TRIAL. BUT ALL OF 
THESE PEOPLE ARE SUPPOSED TO MAINTAIN IT IN CONFIDENCE. 

IN MY EXPERIENCE, THAT IS THE KIND OF ORDER 
THAT I WOULD NOT ISSUE BECAUSE IT INVOLVES TOTAL AMBIGUITY 
AND JUST WHEN IS SOMEBODY VIOLATING IT? 

AND IT IS AN INVITATION FOR ENDLESS COURT 
SUPERVISION OF AN ALMOST UNSUPERVISORABLE SITUATION BECAUSE 
ONCE YOU MAKE SOMETHING UNCONFIDENTIAL, ONCE YOU UNSEAL A 
FILE, THEN IT IS OUT IN THE PUBLIC AND THOSE PEOPLE ARE 
ALLOWED TO USE IT AND TO DISCLOSE IT TO OTHER PEOPLE. AND 
THOSE OTHER PEOPLE MAKE USE IT OR DISCLOSE IT TO OTHER 
PEOPLE AND THEN YOU REALLY BREAK THE BARRIER OF THE SEAL. 
YOU REALLY BREAK THE BARRIER OF IT BEING CONFIDENTIAL FROM 
A PRACTICAL STANDPOINT. 

AND A JUDGE SITTING IN WRITS AND RECEIVERS 
WOULD NEVER ISSUE THAT KIND OF ORDER IN MY OPINION BECAUSE 
THEY WOULD BE ENGAGING IN AN ACTIVITY WHICH WOULD NEVER END 
AND COULD NEVER BE SATISFACTORILY PERFORMED BECAUSE THERE 
WILL BE PEOPLE COMING IN AND SAY, WELL, I GOT THIS, BUT I 
GOT IT FROM MR. X. AND THEN YOU WOULD HAVE TO FIND OUT WHERE 
X GOT IT. AND X GOT IT FROM Y. AND MAYBE Y GOT IT FROM 
MR. CORYDON. 

SO I] DETERMINED IN RESPONSE TO THE MOTION -- 
AND IT WAS RELIEF BEYOND WHAT WAS ASKED FOR, BUT IT WAS THE 


ONLY PRACTICAL RELIEF THAT I THOUGHT COULD BE GIVEN. 
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NOW, THE APPELLATE COURT HAS FASHIONED A MORE 

LIMITED RELIEF. AND 1] THINK THIS PROCEEDING, BOTH BY 
MR. -- THE RESPONSE BY MR. ARMSTRONG AND THE OVERTURE BY 

MR. YANNY REFERRING TO ALL OF THESE DOCUMENTS THAT ARE 
SUPPOSEDLY CONFIDENTIAL IS AN OUTGROWTH OF THE SUPPOSED 
LITTLE BIT OF UNCONFIDENTIALITY THAT WAS ISSUED BY THE 
DIVISION III. 

SO IF WE HAVE NOW A LITTLE BIT MORE OF UNCON- 
FIDENTIALITY, YOU EVENTUALLY GET TO WHERE TWO OR THREE 
LITTLE BITS IS IN EFFECT 100 PERCENT OF UNCONFIDENTIALITY. 

THIS IS ALL BACKGROUND. AND WE ARE NOW GOING 
TO GET TO THE MOTIONS. AND THE MOTIONS ARE A LITTLE BIT 
EASTER ONCE YOU GET TO THE MERITS OF THEM BECAUSE THE FIRST 
MOTION RELATES TO THIS ORDER OF JUDGE BRECKENRIDGE OF 
DECEMBER 11, 1986 WHEREIN HE WAS GIVEN A STIPULATED SEALING 
ORDER. THAT 1S THE TITLE OF IT. AND THERE ARE FOUR 
PARAGRAPHS. AND EACH OF THEM RELATES TO WHAT THE PARTIES 
HAVE AGREED TO. 

ONE OF THE AGREEMENTS IS, "IT IS AGREED 
BETWEEN THE PARTIES THAT SHOULD THE COURT REQUIRE A MOTION 
FOR ANY FURTHER PLEADING TO EFFECTUATE AND SIGN THIS 
STIPULATED SEALING ORDER, THE PARTIES WILL JOINTLY COMPLY 
WITH THE COURT'S FURTHER ORDERS, IF ANY." 

I UNDERSTAND THAT THERE WERE NONE. 

THE SECOND PARAGRAPH IS, "THE ENTIRE REMAINING 
RECORD OF THIS CASE SAVE ONLY THIS ORDER, THE ORDER OF 
DISMISSAL OF GOOD FAITH AND ANY ORDERS NECESSARY TO EFFEC- 


TUATE THIS ORDER AND THE ORDER OF DISMISSAL ARE AGREED TO 


| 
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BE PLACED UNDER THE SEAL OF THE COURT." 

NOW, JUDGE BRECKENRIDGE SIGNED AT THE END 
UNDER "IT IS SO ORDERED" AND THAT HAS BEEN TAKEN AS AN ORDER 
SEALING THE FILES. 

AS I UNDERSTAND IT, THE ACTUAL SETTLEMENT 
AGREEMENT WAS NEVER FILED, ALTHOUGH IT WAS ORDERED TO BE 
FILED. SO JUDGE BRECKENRIDGE DID NOT HAVE BEFORE HIM A 
BASIS FOR THE OTHER AGREEMENT REACHED THAT LED TO THIS 
CRYPTIC STIPULATED ORDER. AND, IN EFFECT, NOW THE CHURCH 
COMES WITH THEIR MOTION AND NOW FILES THE AGREEMENT. 

THIS MOTION IS DIRECTED TO MR. ARMSTRONG WHO, 
OBVIOUSLY, IS PRIVY TO THE AGREEMENT. 

THERE WAS FILED A VIDEOTAPE OF THE SIGNING, 
WHICH I HAVE VIEWED AND WHICH I MAKING A PART OF THIS RECORD 
SO THAT THAT IS AVAILABLE TO ANYONE REVIEWING THIS PROCEDURE. 

AND I WOULD HOPE THAT ANYONE REVIEWING THIS 
PROCEDURE WOULD VIEW THAT TAPE BECAUSE THAT SHOWS THE 
PROCESS THAT IS FAIRLY COMMON IN REACHING THESE AGREEMENTS. 

IT IS A HOTEL ROOM. THERE IS JUST THE PARTIES 
INVOLVED AND THEIR LAWYERS. AND FOR THAT TO BE THE BASIS 
FOR A COURT ORDER. THAT IS AFTER A CERTAIN PERIOD OF TIME 
UNATTACKABLE BY THIRD PARTIES IS REALLY NOT WHAT I THINK WAS 
INTENDED BY DIVISION I1I WHEN THEY WROTE THAT OPINION. AND 
THAT WAS THE BASIS FOR MY ORDER WHEN I WAS PRESENTED WITH 
JUDGE BRECKENRIDGE'S FUNCTION, SINCE HE WAS RETIRED. 

NOW, BASICALLY, BEFORE wE GET TO THE MERITS 
OF THE MOTION -- AND I'LL JUST SAY THAT IT APPEARS THAT 


THERE IS NO CONTEST THAT THE ACTS CHARGED WERE COMMITTED BY 
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MR. ARMSTRONG. IN THE RESPONSE THERE IS NO CONTEST ON THAT. 
BUT THERE IS A QUESTION AS TO THE COURT'S AUTHORITY TO ISSUE 
IN EFFECT AN INJUNCTION ENFORCING AN AGREEMENT AND TO AWARD 
ARTIFICIAL DAMAGES AS AGREED TO IN THE AGREEMENT. 

IN MY EXPERIENCE ALSO COURTS ARE LOATHE TO 
ISSUE INJUNCTIONS ENFORCING CONTRACTS UNLESS THERE ARE A 
LOT OF FACTORS SHOWN. AND THAT IS A WEIGHING PROCESS. 

THERE IS A QUESTION WHETHER OR NOT UNDER 
664.6 1 EVEN HAVE JURISDICTION TO DO IT. I THINK THAT 
TECHNICALLY SINCE THERE WAS AN AGREEMENT IN WRITING THAT 
SETTLED A CASE OR A PART THEREOF THERE IS JURISDICTION. 
BUT I BELIEVE THAT IN VIEW OF THE WAY THIS ALL EVOLVED, YOU 
KNOW, IN A HOTEL ROOM RATHER THAN A COURTROOM, THAT IT WOULD 
BE ENCUMBENT UPON ME WERE I TO ISSUE INJUNCTIVE RELIEF TO 
HAVE A HEARING AS EXTENSIVE AS I WOULD HAVE IF THIS CAME 
INTO A WRITS AND RECEIVERS DEPARTMENT WHEREIN SOMEONE HAD 
FNTERED INTO AN AGREEMENT AND THEY WANTED AN INJUNCTION 
BASED UPON THAT AGREEMENT. 

AND THAT INVOLVES ALL OF THE ISSUES THAT ARE 
INVOLVED WHEN INJUNCTIONS ARE TO BE ISSUED, INCLUDING THE 
CIRCUMSTANCES INVOLVED IN ENTERING INTO THE AGREEMENT, THE 
EQUITABLE CONCEPT OF UNCLEAN HANDS, THE PUBLIC POLICY 
CONCERNING ANY OF THE PROVISIONS SOUGHT TO BE ENFORCED. 
THESE ARE ALL ARGUED ABOUT IN YOUR PAPERS. BUT I THINK THAT 
YOU ARE ALL ASSUMING THAT I KNOW MORE THAN I DO REALLY KNOW 
FROM AN EVIDENTIARY STANDPOINT. 

SO MY TENTATIVE RULING IS TO SET THIS FOR AN 


EVIDENTIARY HEARING AND DETERMINE THIS ON ITS MERITS. 
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I REALLY CAN'T DETERMINE IT FROM THE ARGUMENTS 
SUBMITTED SO FAR. 

AS FAR AS THE GRANTING OF AN ORDER OR JUDGMENT 
ASSESSING $100,000 IN DAMAGES PURSUANT TO THE $50,000 DAMAGE 
PROVISIONS, £ ALSO THINK THAT SHOULD BE THE SUBJECT OF A 
HEARING BECAUSE FROM WHAT I CAN TELL THE SPECIFIC CONDUCT 
WHICH IS CHARGED, ACTING AS A PARALEGAL FOR MR. YANNY IN THE 
AZNARAN VS. CHURCH -- 

MR. YANNY: EXCUSE ME. AND DECLARATION OF MR. YANNY 
IN THE CHURCH OF SCIENTOLOGY VS. YANNY IN OPPOSITION TO A 
RESTRAINING ORDER THAT THEY SOUGHT. 

THE COURT: AND, THIRD, HELPING FORD GREENE AS A 
PARALEGAL, WHICH IS, EVIDENTALLY, STILL GOING ON IN 
CONNECTION WITH THE SERVICES THAT MR. GREENE IS PROVIDING 
TO THE PLAINTIFF AZNARAN. 

AND, FOURTH, THE DECLARATION OF AUGUST 26, 
1991 OF ARMSTRONG FOR AZNARAN. 

THOSE ARE BREACHES OF THE LANGUAGE OF THE 
AGREEMENT WHICH IS VERY BROAD AND UNCLEAR IN SOME RESPECTS 
AND SPECIFICALLY WHEN YOU ARE TRYING TO ENFORCE IT BY WAY 
OF THIS KIND OF PROVISION. 

BUT TO READ THE WHOLE AGREEMENT, YOU COME UP 
WITH A WONDERMENT AS TO WHAT WAS MUTUAL ABOUT IT; IN OTHER 
WORDS, IT STARTS OUT BY SAYING, "THIS MUTUAL RELEASE OF ALL 
CLAIMS ... " BUT ALL THE RELEASES ARE BY ARMSTRONG. 

AND YOU ALSO WONDER TO WHAT EXTENT OFFERING 
ASSISTANCE 1S A TERM THAT IN EFFECT WOULD BE, IF ORDERED -- 


WOULD BE A TERM THAT ANY COURT WOULD PUT IN ITS ORDER. 
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THE AGREEMENT ITSELF, INCIDENTALLY, WAS NOT 
SUBMITTED TO JUDGE BRECKENRIDGE WITH A LITTLE "SO ORDERED" 
AT THE BOTTOM. AND 1 DON'T BELIEVE THE AGREEMENT, THE 
PERFORMANCE OF THE AGREEMENT TO THIS DATE HAVE EVER BEEN 
ORDERED PERFORMED. 

SO YOU ARE NOW SEEKING THIS COURT TO IN EFFECT 
SAY "SO ORDERED" AND, MORE SPECIFICALLY, TO SPECIFICALLY 
ENJOIN CERTAIN CONDUCT BASED UPON THE AGREEMENT. 

THAT REALLY REQUIRES A JUDICIAL PROCEEDING, 
NOT THE ONE ON THE TAPE. 

NOW, THAT BEING THE CASE, WE TURN QUICKLY TO 
MR. YANNY BECAUSE IT IS NOON. AND MR. YANNY HAS NOT FILED 
A COMPLAINT IN INTERVENTION. 

DO YOU WANT TO ARGUE THIS FIRST? 

MR. HERTZBERG: THESE ARE TWO SEPARATE MATTERS, YOUR 
HONOR. 

THE COURT: I JUST WANTED TO GIVE YOU WHERE I AM GOING 
BECAUSE I DON'T THINK, TECHNICALLY, MR. YANNY IS SEEKING ANY 
RELIEF AGAINST EITHER OF THE PARTIES. WHAT I THINK HE 1S 
DOING IS SEEKING AN OPPORTUNITY TO BE HEARD IN CONNECTION 
WITH JUDGE BRECKENRIDGE'S ORDER ORDERING THE FILE SEALED. 
AND UNDER MY VIEW, THAT IS NOT INTERVENING IN THE ACTION. IT 
COULD BE THE L.A. TIMES OR THE SAN DIEGO PRESS TELEGRAM, 

IF THAT IS THE RIGHT NAME; IT COULD BE ANY LEGITIMATELY 
INTERESTED PARTY AND THEY WOULDN'T HAVE TO INTERVENE IN THE 
ACTION. THEY COULD JUST SIMPLY SEEK BY WAY OF ANY REASONABLE 
NOTICE OR MOTION A RELAXATION OR VACATION OF THE HEALING 


ORDER. 
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SO BASICALLY I DON'T THINK IT IS THAT SIGNI- 
FICANT WHETHER HE IS ALLOWED TO, QUOTE, INTERVENE OR NOT. 
I AM GOING TO HEAR FROM ANYBODY THAT WANTS TO -- I THINK 
I'M REQUIRED TO. 
THE THIRD DISTRICT COMMENT SAID THAT TIME HAS 
RUN. TIME HAS RUN UNDER 473 FOR THE PARTIES TO DO IT, BUT 
I DON'T THINK IT HAS RUN FOR THIRD PARTIES THAT WEREN'T EVEN 
PARTIES THEN SUCH AS CORYDON OR YANNY OR ANYONE ELSE, 
INCLUDING THE MEDIA TO SEEK THAT FILE TO BE UNSEALED EITHER 
TOTALLY OR PARTIALLY. AND THAT IS WHAT IS NOW BEING SOUGHT 
AND THEREFORE I DON'T KNOW WHETHER IT IS CALLED AN INTERVEN- 
TION. 
BUT HE IS, CERTAINLY, ENTITLED TO SEEK AN 
ALTERATION OF THE COURT'S ORDER SEALING THE FILE AND THERE- 
FORE I DON'T THINK IT IS A REAL MOTION. 
I THINK HE CAN JUST DO IT. HE IS A MEMBER OF 
THE PUBLIC AND HE IS ENTITLED TO BE HEARD. 
MR. YANNY: JUST FOR THE RECORD, THE OPINION OF THE 
COURT OF APPEAL ITSELF USES THE LANGUAGE THAT CORYDON 
INTERVENED IN THE OPINION. 
I WOULD NOTE FOR THE RECORD THAT CORYDON ALSO 
FILED NO COMPLAINT. 
THE COURT: THERE IS ANOTHER EXAMPLE. WE ARE JUST 
TALKING ABOUT TECHNICALITIES. 
MR. HERTZBERG: JUDGE, MAY I ADDRESS THE MOTION THAT 
WAS THE PRIMARY MOTION IN FRONT OF THIS COURT? 
AND UNLESS THE ANCILLARY AND WE WOULD VIEW 


SUBSIDIARY SIDE SHOW OF THE YANNY MOTION WAS THE ONLY MOTION 


Ba pte an ays tp a ha a ca cs ere Dae 
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BEFORE THIS COURT, THIS ACTION WAS, AND THE PROCEEDING 
BEFORE YOUR HONOR WAS INITIATED BY OUR MOTION, ONE WE TAKE 
VERY SERIOUSLY, TO ENFORCE THE SETTLEMENT AGREEMENT. AND 
THAT IS BETWEEN THE MOVING PARTIES AND MR. ARMSTRONG, 
SITTING OVER IN THE CORNER THERE. 

AND 1 AM NOT GOING TO ADDRESS THE YANNY MATTER. 
MR. DRESCHER WILL ADDRESS THAT. THAT IS A SEPARATE MATTER 
INSOFAR AS THE COURT CONSTRUES IT AS A MOTION TO SEEK ACCESS 
TO THE COURT FILES. WE CONSIDER IT STRICTLY SEPARATE AND 
APART FROM THIS EXTREMELY SERIOUS MATTER OF THE ONGOING 
BREACHES OF A SETTLEMENT AGREEMENT WHICH WAS BEFORE JUDGE 
BRECKENRIDGE, NOT JUST ANY HOTEL ROOM, YOUR HONOR. 

THE COURT: WE'LL GET BACK TO THAT. BUT WHAT I DIDN'T 

QUITE SAY WAS THAT THE FOUR BREACHES THAT ARE ASSERTED AND, 
EVIDENTLY, NOT DENIED AS CONDUCT IN ORDER TO DETERMINE 
WHETHER OR NOT IT 1S APPROPRIATE TO AWARD $50,000 IN HOW 
THEY ARE CHARACTERIZED AS TWO FOR EACH OR $100,000; YOU 
WOULD THEN HAVE TO GET INTO WHETHER OR NOT THOSE WERE 
ARBITRARY PENALTIES OR WHETHER OR NOT THEY BARE SOME 
REASONABLE RELATIONSHIP TO THE ACTUAL DAMAGE SUFFERED. 

NOBODY HAS ARGUED THAT. I CAN'T TELL WHAT 
MONETARY DAMAGES WOULD FLOW FROM THESE BREACHES THAT ARE NOW 
ASSERTED. SO, AGAIN, WE NEED AN EVIDENTIARY HEARING IF WE 
ARE GOING TO HAVE A COURT ORDER ON THESE SUBJECTS. 

MR. HERTZBERG: MAY I ADDRESS THIS BRIEFLY, YOUR HONOR? 

THERE ARE CERTAIN THINGS YOUR HONOR HAS SAID. 

WE HAVE WAITED FOR A CHANCE TO GIVE YOUR HONOR AN ORIENTATION. 


THERE ARE SEVERAL THINGS YOUR HONOR HAS SAID 
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THAT I THINK EITHER MISPERCEIVE OR DON'T COMPLETELY COVER 
THE SITUATION THAT IS BEFORE YOU TODAY. 
THE COURT: IT IS SEVEN OR EIGHT MINUTES AFTER NOON. 
WHY DON'T WE RESUME AT 2 O'CLOCK? BECAUSE I AM NOT ONLY 
WILLING, BUT I AM ANXIOUS TO HEAR YOUR RESPONSE TO THIS 
ANALYSIS. AND. I DON'T THINK WE CAN GIVE IT JUSTICE AT THIS 
TIME. 
MS. PLEVIN: YOUR HONOR, WITH RESPECT TO THAT, THAT 
WOULD BE VERY ACCEPTABLE AS FAR AS I AM CONCERNED ON BEHALF 
OF MR. ARMSTRONG. WE'LL NEED AND REQUEST THIS TIME TO 
ADDRESS THESE ISSUES: NUMBER ONE, PERHAPS IT 1S ONLY FOR 
THE RECORD, BUT I THINK IT IS IMPORTANT. I DON'T THINK 
664.6 APPLIES IN THE CIRCUMSTANCE AT ALL. THERE WAS NO 
JUDGMENT ENTERED. IT WAS A DISMISSAL. SO THE ISSUE AS TO 
WHETHER THERE IS JURISDICTION MUST FLOW ONLY FROM 127CAD4. 
664.6 WAS NEVER UTILIZED IN THIS MATTER AND THERE IS NO 
JUDGMENT. THERE WAS NO ORDER DISMISSING THE ACTION AND THAT 
1S NOT CONTEMPLATED AS A BASIS FOR CONTINUING JURISDICTION 
UNDER 664.6. 
MR. HERTZBERG: I THOUGHT I HAD THE FLOOR HERE, YOUR 
HONOR. 
THE COURT: THIS IS A PREVIEW OF WHAT WE'LL DO LATER. 
BUT I THINK 664.6 CONTEMPLATES A DIFFERENT 
KIND OF SITUATION WHERE IN EFFECT THE COURT IS ASKED TO 
ENTER A JUDGMENT WHERE THE PARTIES HAVE AGREED UNDER CERTAIN 
CIRCUMSTANCES A JUDGMENT WOULD FLOW FROM CONDUCT; THAT IS 
WHY I AM SAYING THIS DOESN'T -- MAYBE YOUR ARGUMENT IS IF 


THEY EVER HAVE A HEARING, IT SHOULD BE AFTER FILING A 
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COMPLAINT; IS THAT IT? 

MS. PLEVIN: ESSENTIALLY, YOUR HONOR, OUR ARGUMENT IS 
THERE IS NO CONTINUING JURISDICTION AT ALL. 

THE COURT: I REMEMBER THAT ARGUMENT; EITHER I HAVE 
NO JURISDICTION OR I HAVE SOME JURISDICTION THAT I WOULD 
EXERCISE IN A JUDICIAL MANNER RATHER THAN AS A RUBBER STAMP, 

MR. PLEVIN: IF WE GO FORWARD, YOUR HONOR, WE'LL NEED 
ANCILLARY ASSISTANCE FROM THE COURT WITH RESPECT TO EVIDEN- 
TIARY MATTERS THAT WE'LL NEED FOR THE HEARING THAT WE'LL 
NEED ORDERED PRODUCED BY THE OTHER SIDE. 

THE COURT: WE'LL RETURN HERE AT 2:30 AND WE'LL BE IN 


RECESS UNTIL 2:30. 


CAT 12:10 P.M. THE LUNCHEON RECESS WAS 


TAKEN UNTIL 2:30 P.M. OF THE SAME DAY.) 
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LOS ANGELES, CALIFORNIA; MONDAY, DECEMBER 23, 1991; 2:45 P.M. 
DEPARTMENT NO. 56 HON. BRUCE R. GEERNAERT, JUDGE 


CAPPEARANCES AS HERETOFORE NOTED.) 


THE COURT: WE'LL BE BACK ON THE RECORD IN THE CHURCH 
OF SCIENTOLOGY VERSUS ARMSTRONG. 
YOU MAY PROCEED. 
MR. HERTZBERG: THANK YOU, YOUR HONOR. 
I WANT TO ADDRESS YOUR OBSERVATIONS FROM THIS 
MORNING. 
FIRST I WANT TO JUST CLARIFY TWO MATTERS IN 
TERMS OF THE ANALYSIS; ONE, I AM ADDRESSING SOLELY THE 
ORIGINAL MOTION IN THIS COURT BROUGHT BY THE MOVING PARTIES 
TO ENFORCE THE SETTLEMENT AGREEMENT AGAINST MR. ARMSTRONG. 
THE COURT: THAT MOTION SEEKS TWO THINGS: IT SEEKS 
AN INJUNCTION AND, IN EFFECT, TURNING THE AGREEMENT INTO A 
COURT ORDER; RIGHT? 
MR. HERTZBERG: 1 DON'T KNOW IF IT MEANS TURNING IT 
INTO A COURT ORDER. IT MEANS EXCERCISING THE JURISDICTION 
WHICH THIS COURT RESERVED BY AN ORDER OF DECEMBER 11TH 
OVER ENFORCEMENT OF THE SETTLEMENT AGREEMENT. 
THE COURT: WHATEVER. I MEAN THE EFFECT WOULD BE A 
COURT ORDER REQUIRING MR. ARMSTRONG NOT TO BREACH THE 
AGREEMENT. 
| MR. HERTZBERG: CERTAIN PROVISIONS OF THE AGREEMENT; 
ABSOLUTELY. 
THE COURT: JUST CERTAIN ONES. AND ALSO IT SEEKS AS A 


SECOND MATTER A MONEY DAMAGE AWARD EITHER BY WAY OF A 
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JUDGMENT OR VERDICT AS DAMAGES FOR BREACH. 

MR. HERTZBERG: TO CLARIFY, THOSE TWO ARE NOT CO- 
EXTENSIVE BECAUSE THE LIQUIDATED DAMAGES PROVISION OF THE 
SETTLEMENT AGREEMENT COVERS CERTAIN KINDS OF BREACHES. 

AND WE ARE TALKING IN OUR MOVING PAPERS ABOUT MULTIPLE 
BREACHES ON MULTIPLE, ONGOING OCCASIONS. AND WE ARE ASKING 
FOR LIQUIDATED DAMAGES ONLY IN TWO SPECIFIC INSTANCES, THOSE 
BREACHES WHERE WE FOUND IT CAME WITHIN THE TERMS OF THE 
CONTRACT IN WHICH LIQUIDATED DAMAGES COMES IN. 

BUT QUITE INDEPENDENTLY FROM THAT, YOUR 
HONOR -- AND THIS IS THE POINT I WANTED TO CLARIFY -- THERE 
ARE BREACHES THAT ARE NOT COMPENSIBLE BY LIQUIDATED DAMAGES 
THAT WE, NONETHELESS, FEEL THAT WE ARE NOW PRESENTLY 
ENTITLED TO INJUNCTIVE RELIEF. 

I WANTED TO ADDRESS YOUR TENTATIVE FROM THIS 
MORNING IN WHICH YOU SUGGEST THERE ARE REASONS TO HOLD A 
HEARING. I WOULD LIKE TO CONVINCE YOU, IF I CAN, 
THAT THERE ARE NO SUCH REASONS. 

LET'S START FROM THIS PROSPECTIVELY. 

AS YOUR HONOR RECOGNIZED AND ARTICULATED 
BETTER THAN I COULD THIS MORNING, THE FACTS ARE CONCEDED 
HERE WITH RESPECT TO THE BREACHES. THAT IS TO SAY -- 

THE COURT: WHAT I SAID WAS IT IS NOT DISPUTED THAT 
THE CONDUCT COMPLAINED OF WAS ENGAGED IN. THEY, OBVIOUSLY, 
ASSERT, A VARIETY OF ASSERTIONS, AS TO WHY THOSE SHOULD NOT 
BE DEEMED -- ACTUALLY, IT IS A TWO-FOLD -- THREE-FOLD THING: 
A, WRY THEY SHOULD NOT BE DEEMED BREACHES. 


B, THAT IF THEY ARE BREACHES, THEY SHOULD 
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BE EXCUSED. 
SEE, THE COURT HAS NO JURISDICTION TO DETERMINE 
IT ANYWAY. 

MR. HERTZBERG: AND I WANTED TO INDICATE IN MY PRESEN- 
TATION, IF I CAN JUST PROCEED IN AN ORDERLY FASHION, THOSE 
ARE LEGAL ISSUES, NOT FACTUAL ISSUES; THAT THE POINT OF 
DEPARTURE 1S THAT WE SUBMITTED PAPERS TO THIS COURT IN WHICH 
WE DOCUMENTED WHAT WE FELT WAS AN UNCONTROVERTED, UNCONTRO- 
VERTIBLE PATTERN OF BREACHES OF THE AGREEMENT. 

AND THERE IS NO RESPONSE TO THOSE ALLEGATIONS. 

IN OTHER WORDS, MR. ARMSTRONG HAS NOT DISPUTED 
THAT HE DID WHAT WE SAID HE DID. THAT IS THE FIRST PART. 

AND THAT WHAT WE SAY AND OUR POSITION IS THAT 
IF GIVEN THAT HE DID WHAT HE SAID HE DID, THOSE WOULD 
VIOLATE THE PROVISIONS OF THE SETTLEMENT AGREEMENT IF IT 
WERE OTHERWISE ENFORCEABLE. 

ALL RIGHT. IT DOESN'T DISPUTE THAT THE 
LANGUAGE OF THE AGREEMENT -- HE IS NOT CONCEDING THAT IT 
SHOULD BE APPLIED, BUT HE DOES NOT -- AND THIS IS IMPORTANT 
-~- DISPUTE THAT IF THE AGREEMENT IS ENFORCEABLE, THAT WHAT 
HE DID COMES WITHIN THE PROHIBITIONS OF THE SECTIONS OF THE 
AGREEMENT THAT WE ENUMERATE. 

TAKING THOSE THINGS AS A POINT OF DEPARTURE 
AND, OF COURSE, THAT IS A MAJOR AREA IN WHICH THERE IS NO 
FACTUAL DISPUTE AND WHERE THERE CANNOT BE A JUSTIFICATION 
FOR A HEARING, I WILL TURN TO THE THREE CIRCUMSTANCES OR 
THREE AREAS WHICH YOUR HONOR IDENTIFIED BEFORE LUNCH WHICH 


YOU SAID WARRANTED A HEARING. 
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THE FIRST YOU SAID WERE THE CIRCUMSTANCES OF 
THE ENTRY INTO THE AGREEMENT. 
I WOULD SUBMIT TO YOUR HONOR THAT DOESN'T 
MERIT A HEARING INSOFAR AS MR. ARMSTRONG HAS RAISED AN 
ARGUMENT NOT DISPUTING THE FACT, BUT RATHER, DISPUTING 
WHETHER THE CONTRACT IS ENFORCEABLE BECAUSE OF ALLEGED LACK 
OF RECIPROCITY OR MUTUALITY. THAT 1S FUNDAMENTALLY A LEGAL 
ARGUMENT; FURTHERMORE -- 
THE COURT: JUST A MOMENT. 
AS I UNDERSTAND IT, IT IS A LITTLE HARD TO 
FOLLOW BECAUSE IT IS PRESENTED A LITTLE BIT CRYPTICALLY. 
BUT THE LACK OF RECIPROCITY IS PRESENTED, 
AS I UNDERSTAND IT, IN LIGHT OF THE AMBIGUITY OF THE 
AGREEMENT AND THE DURESS ARGUMENT; IN OTHER WORDS, THE 
AMBIGUITY GOES TO WHETHER OR NOT IT IS APPROPRIATE TO HAVE 
A COURT ORDER LIMITING THE AGREEMENT. 
MR. HERTZBERG: MAY I RESPOND TO THAT, YOUR HONOR? 
FIRST OF ALL, INSOFAR AS HE 1S ARGUING 
THAT YOUR HONOR SHOULD IMPLY TERMS THAT ARE NOT ON THE 
PLAIN FACE OF THE CONTRACT, IN OTHER WORDS, THAT -- 
THE COURT: LET ME SAY I AGREE WITH YOU. 1 DIDN'T GET 
A CHANCE TO COMPLETELY INDICATE MY THINKING. BUT IF THERE 
IS A -- YOU KNOW, AT THIS STAGE I AM A LITTLE UNCLEAR 
EXACTLY THE FULL EXTENT OF WHAT MR. ARMSTRONG IS ASSERTING. 
BUT TO THE EXTENT THERE IS AN ASSERTION AT 
THIS TIME THAT I SHOULD READ MORE TERMS INTO THE AGREEMENT, 
YOU KNOW, I AM NOT INCLINED TO DO THAT. 


BUT AS I UNDERSTAND THE ARGUMENT -- 


i 
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AND THERE IS SOME OF THAT IN THEIR PAPERS -- I THINK IT GOES 
A LITTLE FURTHER. AND THAT IS THAT THE AGREEMENT AS 
WORDED IS ALL ONE-SIDED. IT ONLY RESTRAINS MR. ARMSTRONG 
AND WHICH THERE IS NOTHING IMMORAL ABOUT IT IF PEOPLE AGREE 
TO IT, BUT IT RESTRAINED HIM IN WAYS THAT ARE UNCERTAIN, 
UNCLEAR BECAUSE, FOR EXAMPLE, HE HAS AGREED TO REFRAIN FROM, 
QUOTE, MAKING HIMSELF -- I AM NOT SURE IT IS A QUOTE, 
SOMETHING LIKE MAKING HIMSELF AVAILABLE TO THE SERVICE OF 
LEGAL PROCESS. 

NOW, AS THEY POINT OUT, DOES THAT MEAN -- THEY 
DON'T QUITE PUT IT THIS WAY, BUT I'LL PUT IT THIS WAY -- 
DOES THAT MEAN THAT IF I WERE TO ISSUE AN INJUNCTION, THEN 
WE COULD HAVE A CONTEMPT HEARING IF HE WAS AT A RESTAURANT 
AND THE PROCESS SERVER CAME IN AND HE DIDN'T JUMP UP AND RUN 
AWAY ? 

IT 1S A CONCEPT THAT I FEEL UNCOMFORTABLE 
PUTTING INTO AN ORDER, EVEN THOUGH THE PARTIES PUT IT INTO 
THEIR AGREEMENT. 

SO THAT IS THE FIRST STEP. 

BUT THERE 1S ANOTHER PART TO IT. AND THAT IS 
THAT IT BEING SO UNCLEAR AND BEING SO AMBIGUOUS AND BEING 
SO ONE-SIDED, HE ARGUES THAT IT GIVES SUPPORT TO HIS ARGUMENT 
THAT IT WAS ENTERED INTO FOR THE REASONS HE SAYS THAT WERE 
ANYTHING OTHER THAN VOLUNTARILY. 

AND HE SAYS THERE WERE A LOT OF PEOPLE THAT 
ALSO WANTED TO ENTER THE AGREEMENT. 

HIS LAWYER REPRESENTED ALL THE PEOPLE. IF HE 


HADN'T SIGNED THE AGREEMENT, HE REALLY HAD NO ALTERNATIVE 
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BECAUSE THE LAWYER WAS GETTING OUT EITHER WAY. THERE WAS 
JUST A SUGGESTION THAT NOBODY IN THEIR RIGHT MIND WOULD 
ENTER INTO AN AGREEMENT LIKE THIS EXCEPT UNDER SOME KIND OF 
DURESS. 
AND THAT IS WHAT WE NEED TO GO INTO. 
I CAN'T DISPOSE OF THAT ASSERTION AND THOSE 
CONCLUSIONARY ALLEGATIONS WITHOUT AN EVIDENTIARY HEARING. 
MR. HERTZBERG: I THINK YOU COULD. 
THE COURT: I WOULD FEEL UNCOMFORTABLE DOING IT. 
MR. HERTZBERG: 1 WOULD LIKE TO FINISH EXPLAINING TO 
YOU WHY UNDER THE RUBERIC OF CIRCUMSTANCES ENTERING AN 
AGREEMENT DOES NOT WARRANT AN EVIDENTIARY HEARING. 
FIRST OF ALL, YOUR HONOR, I BELIEVE, HAS 
MISINTERPETED THE ONE IMPORTANT PROVISION THAT YOU JUST 
RECITED INSOFAR AS YOU UNDERSTOOD THAT THERE IS A PROVISION 
IN THE AGREEMENT THAT HE CANNOT ACCEPT SERVICE OF PROCESS. 
THAT 1S ABSOLUTELY, PATENTLY, NOT THE CASE. 
THE COURT: LET'S READ IT. I DON'T WANT TO JUST SKIP 
OVER THAT. I HAVE MARKED IT HERE. LET ME FIND IT. 
IT IS ON PAGE 11. AND IT SAYS, "™ ... UNLESS 
REQUIRED TO DO SO BY SUCH SUBPOENA, PLAINTIFF AGREES NOT TO 
DISCUSS THIS LITIGATION OR HIS EXPERIENCE WITH AND KNOWLEDGE 
OF THE CHURCH WITH ANYONE OTHER THAN MEMBERS OF HIS 
IMMEDIATE FAMILY." 
OMS. PLEVIN: THE SENTENCE STARTS AT THE BOTTOM OF PAGE 
10, YOUR HONOR. 
MR. HERTZBERG: COULD 1, PLEASE, NOT BE INTERRUPTED? 


THE COURT: CREADING: ) 
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"oo... PLAINTIFF AGREES NOT TO 
TESTIFY OR OTHERWISE PARTICIPATE IN ANY OTHER 
JUDICIAL, ADMINISTRATIVE, OR ADMINISTRATIVELY 
RELIGIOUS PROCEEDING ADVERSE TO SCIENTOLOGY OR 
ANY OTHER SCIENTOLOGY CHURCHES." 
MR. HERTZBERG: MAY I MAKE AN OBSERVATION? 
THIS PROCEEDING IS, I THINK, SUPPOSED TO GO 
UNDER SEAL. 
ALL OUR PAPERS WERE FILED UNDER SEAL. THERE 
IS A SEALING ORDER WHICH THE COURT OF APPEAL AFFIRMED WITH 
RESPECT TO THIS PROCEEDING. 
THE COURT: YOU DON'T WANT ME TO READ THE TERMS? 
MS. PLEVIN: IS MR. HERTZBERG RAISING THE ISSUE THAT 
WE SHOULD PROCEED BY A STAR CHAMBERS PROCEDURE, YOUR HONOR? 
THIS IS PREPOSTEROUS; IN FACT, THE COURT OF 
APPEAL DID NOT AFFIRM THAT THESE DOCUMENTS BE SEALED AT ALL. 
THEY ABSOLUTELY REFUSED THE MOVING PARTY'S MOTION TO SEAL 
ANY OF THE DOCUMENTS IN THE COURT OF APPEAL INCLUDING THE 
SETTLEMENT AGREEMENT. 
THE COURT: THEY DID THAT FOR THEIR RECORD. BUT ON 
MY RECORD, THEY ACTUALLY ISSUED AN ORDER LIMITING THE 
UNSEALING; IN OTHER WORDS, WE HAVE A SITUATION OF A LITTLE 
BIT OF NON-CONFIDENTIALITY. NOW, THIS IS A LIVE EXAMPLE OF 
WHAT I WAS TALKING ABOUT THIS MORNING. 
HERE WE ARE IN A COURT OF LAW WHERE WE HAVE 
GOT A MOTION, PUBLIC PEOPLE, INDIVIDUALS THAT WERE NOT A 
PARTY TO WHATEVER LED UP TO JUDGE BRECKENRIDGE'S ORDER ARE 


NOW INTERESTED IN THIS PROCEDURE AND YOU ARE NOW SUGGESTING 
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THAT I AM PRECLUDED BY THE PRIVATE AGREEMENT THAT WAS, 
QUOTE, SO ORDERED BY JUDGE BRECKENRIDGE FROM READING THE 
TERMS ALLOWED IN THIS PUBLIC HEARING BECAUSE THERE ARE 
PEOPLE HERE THAT WEREN'T A PARTY AT THAT TIME AND HAD NO 
VOICE IN WHETHER OR NOT THAT ORDER SEALING THE FILE WAS OR 
WAS NOT IN THE PUBLIC INTEREST OR IN THEIR INTEREST OR 
CONTRARY TO THEIR INTEREST. 
THAT IS THE PROBLEM WITH THESE CONFIDENTIALITY 
ORDERS OR AGREEMENTS WHEN THEY ARE MADE INTO ORDERS. 
THAT 1S ONE OF THE PROBLEMS. 
MR. HERTZBERG: BUT WITH ALL DUE RESPECT, YOUR HONOR, 
THE COURT OF APPEAL SAID WE WERE ENTITLED TO THAT CONFI- 
DENTIALITY IN THIS CASE. 
MS. PLEVIN: HOWEVER, THE SETTLEMENT AGREEMENT WAS NOT 
FILED UNDER SEAL. THE SEAL DOES NOT EXTEND TO THE CONFI- 
DENTIALITY AGREEMENT AT ALL. IT HAS NOT BEEN FILED. 
MR. YANNY: IT CERTAINLY WOULD NOT. 
MR. HERTZBERG: I WOULD LIKE TO FINISH WITHOUT INTER- 
RUPTION, PLEASE. 
THE COURT: THIS IS A HEARING. I AM NOT GOING TO HAVE 
YOU GO THROUGH 14 POINTS AND TRY TO PICK UP ON YOUR FIRST 
POINT WITH THE OTHER PEOPLE. 
THIS IS A POINT WE NEED TO DISPOSE OF RIGHT 
NOW. I AM NOW HEARING FROM OTHER PEOPLE. 
MR. HERTZBERG: 1 WAS ONLY POINTING OUT THAT THERE 
WERE PEOPLE PRESENT AND UNDER MY UNDERSTANDING, THIS 
DOCUMENT IS UNDER SEAL. 


BUT LET'S MOVE ON. 





FORM CAL-28 


PENGAD/WEST. FRESNO, CA 93725 ~ 


14 


12 


14 


15 


16 


17 


19 


20 


22 


23 


24 


25 


26 


ar 


28 


26 


THE COURT: THIS IS SORT OF SYMPTOMATIC OF THE PROBLEM, 
COUNSEL. THERE ARE PEOPLE IN THE COURTROOM. I DON'T KNOW 
WHO THEY ARE. THERE ARE S1X PEOPLE IN THE COURTROOM. I 
KNOW ONE MATTER IS ON A MATTER STILL TO BE HEARD THIS 
AFTERNOON. THERE ARE FIVE PEOPLE THAT I DON'T KNOW WHO THEY 
ARE. 

BUT THIS IS A PUBLIC COURTROOM. DO YOU WANT 
ME TO CLEAR THE COURTROOM? 

MR. HERTZBERG: IN FLORIDA THE PRESS WAS EXCLUDED, 
YOUR HONOR. 

MR. YANNY: YOUR HONOR -- 

MR. HERTZBERG: IN FLORIDA IN ONE OF THE ENFORCEMENT 
PROCEEDINGS IN FEDERAL COURT THE DISTRICT COURT ORDERED THE 
PRESS EXCLUDED FROM PRECISELY THIS KIND OF PROCEEDING. AND 
THE 1LITH CIRCUIT AFFIRMED. 

THE COURT: WAS THAT A PROCEEDING INVOLVING THE 
CONFIDENTIALITY ORDER OF JUDGE BRECKENRIDGE? 

MR. YANNY: NO, IT WAS NOT, YOUR HONOR. 

MR. HERTZBERG: MAY I FINISH, PLEASE? 

YOUR HONOR, IT WAS AN ENFORCEMENT OF A SIMILAR 
SETTLEMENT AGREEMENT WHICH WAS SIMILARLY UNDER SEAL. 

THE COURT: I CAN'T DO SIMILAR. BECAUSE UNDER SOME 
CIRCUMSTANCES THAT WOULD BE WELL JUSTIFIED. BUT THE CIRCUM- 
STANCES -- 

MR. HERTZBERG: THEY ARE VIRTUALLY IDENTICAL. 

THE COURT: I DON'T KNOW THAT. I AM NOT THERE. IT IS 
NOT TOO HELPFUL. IT IS NOT MUCH OF AN ARGUMENT. 


I AM NOT GOING TO DEAL WITH THAT. I HAVE TO 
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DEAL WITH THIS. 
WE ARE DEALING WITH THIS SITUATION HERE. AND 
MAYBE WE OUGHT TO GET THE FACTS OUTLINED BECAUSE I MAY BE 
MISTAKEN ON SOME FACTS HERE. 
MR. HERTZBERG: LET'S GO BACK TO H AT THE BOTTOM OF 
10 AND LOOK AT IT BECAUSE -- 
THE COURT: LET'S GET DOWN EXACTLY THE FACTS. BECAUSE 
YOU HAVE NOW SAID ONE THING AND MS. PLEVIN STANDS UP AND 
SAYS NO, THAT IS NOT RIGHT. THE AGREEMENT WAS NEVER EVEN 
FILED. 
SO I WOULD LIKE TO ASSEMBLE IN ONE PLACE, 
BECAUSE IT IS HARD TO DO. THIS HAS GONE ON FOR SO LONG AND 
THERE HAS BEEN SO MUCH COURT INVOLVEMENT. 
WHAT I HAVE 1S A DOCUMENT THAT WAS FILED 
DECEMBER 11, 1986 SAYING "STIPULATED SEALING ORDER.''ON THE 
VIDEO TAPE THERE WERE FOUR DOCUMENTS IDENTIFIED. I COULDN'T 
READ THEM, OBVIOUSLY. BUT THERE WAS A SETTLEMENT AGREEMENT, 
A SEALING ORDER, AND TWO AFFIDAVITS. 
NOW, I GUESS I AM NOT INTERESTED IN WHAT WAS 
NECESSARILY AT THE SCENE OF THE SIGNING OF THE AGREEMENT AT 
THIS POINT, BUT WHAT I WOULD LIKE TO KNOW, I WOULD LIKE TO 
HAVE BEFORE ME EVERYTHING THAT JUDGE BRECKENRIDGE SIGNED AS 
AN ORDER THAT IS RELEVANT HERE. 
MR. HERTZBERG: I WOULD LIKE TO PASS UP A DOCUMENT 
WHICH YOU DON'T HAVE. 
THE COURT: ADDRESS THAT QUESTION BEFORE WE SKIP OVER 
IT. 


1S THERE ANY OTHER DOCUMENT THAT JUDGE 
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BRECKENRIDGE SIGNED THAT RELATES TO OUR PROCEEDING HERE 
TODAY? 

MR. HERTZBERG: YES, AT LEAST ONE WHICH I DON'T THINK 
IS BEFORE YOUR HONOR. AND I JUST GAVE COPIES TO OTHER 
COUNSEL. 

THE COURT: ALL RIGHT. HAND IT UP, 

NOW, FOR THE RECORD COUNSEL HAS HANDED -- 1 
SHOULD EXPLAIN. THIS IS ALSO SYMPTOMATIC OF THE PROBLEM; 
THAT THE FILE IN THIS CASE HAS BEEN SENT OVER TO ARCHIVES 
BECAUSE IT IS SO OLD. THAT IS ONE OF THE PROBLEMS IN A 
JUDICIAL SYSTEM OF HAVING A SITUATION INVOLVING CONTINUAL, 
OPEN-ENDED, REPEATED COURT SUPERVISION. 
NOW, WHAT COUNSEL HAS HANDED ME IS A MINUTE 
ORDER, WHAT PURPORTS TO BE A COPY. IT LOOKS LIKE A MINUTE 
ORDER OF DECEMBER 11, 1986 IN JUDGE BRECKENRIDGE'S 
DEPARTMENT. IT 1S, OBVIOUSLY, NOT SIGNED BY JUDGE BRECKEN- 
RIDGE AND IT STATES, "PURSUANT TO STIPULATION OF THE PARTIES, 
THE CROSS-COMPLAINT 1S DISMISSED WITH PREJUDICE. FURTHER, 
ORDERS ARE MADE PURSUANT TO STIPULATION INCLUDING THE 
FOLLOWING: 
"THE COURT RETAINS JURISDICTION 

TO ENFORCE THE SETTLEMENT AGREEMENT." 

MR. HERTZBERG: I WAS COMING TO THAT, YOUR HONOR. 

THE COURT: AND THAT SETTLEMENT AGREEMENT WAS NOT 
FILED THEN AND IS NOT FILED NOW; IS THAT RIGHT? 

MR. HERTZBERG: THAT'S RIGHT. BUT IT IS IRRELEVANT. 

THE COURT: YOU SEE, UNFORTUNATELY -- AND I REALLY 


MEAN THIS -- IT 1S VERY, VERY, VERY UNFORTUNATE THAT JUDGE 
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BRECKENRIDGE ISN'T HERE TO DO THIS BECAUSE YOU ARE NOW 
SHOWING ME AN ORDER WHICH I DON'T FIND A SIGNATURE ON. WAS 
THERE SUCH AN ORDER SIGNED? 

MR. HERTZBERG: TO THE BEST OF MY KNOWLEDGE. WE DIDN'T 
MAKE THIS UP. 

THE COURT: I NEED TO SEE IT BECAUSE IT IS VERY 
UNUSUAL FOR A JUDGE, IN MY LIMITED EXPERIENCE, TO RETAIN 
JURISDICTION TO ENFORCE A SETTLEMENT AGREEMENT. NORMALLY 
YOU RETAIN JURISDICTION TO ENFORCE A JUDGMENT OR A COURT 
ORDER. BUT, YOU SEE, HE DIDN'T EVEN ORDER THE AGREEMENT 
ITSELF PERFORMED. IF I WOULD DO IT, I WOULD BE THE FIRST ONE 
EVER TO DO IT. 

I REALLY NEED TO SEE THE ORDERS THAT WERE 
SIGNED BY JUDGE BRECKENRIDGE INSOFAR AS YOU ARE SEEKING ANY- 
THING BASED UPON ORDER BY JUDGE BRECKENRIDGE. 

YOU SEE, IT IS NOT UNHEARD OF THAT CLERKS 
DON'T GET THINGS RIGHT. 

MR. HERTZBERG: LET ME SUGGEST THE FOLLOWING IN ANSWER 
TO YOUR QUESTION: I DIDN'T MAKE THIS UP. 

THE COURT: I AM NOT SUGGESTING THAT YOU MADE IT UP. 

I AM TRYING TO FIGURE OUT THE SIGNIFICANCE. 
I AM NOT SUGGESTING THAT YOU MADE IT UP. 

MR. HERTZBERG: THIS IS A CRITICAL DOCUMENT, YOUR 
HONOR, THAT SHOULD LAY TO REST WITHOUT DOUBT THE ISSUE OF 
JUDGE BRECKENRIDGE HAVING RETAINED JURISDICTION TO ENFORCE 
THIS MATTER. 

AND ONE OTHER POINT, WHICH IS CRITICAL, THERE 


1S NOTHING TO INDICATE -- 
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THE COURT: YOU CAN'T SAY "ENFORCE THIS MATTER." 

YOU HAVE TO BE PRECISE. WE DON'T ENFORCE 
MATTERS; WE NORMALLY ENFORCE ORDERS OR JUDGMENTS. 

ACCORDING TO THIS, IT SAYS ENFORCE THE SETTLE- 
MENT AGREEMENT. | 

MR. HERTZBERG: THAT IS WHAT IT STATES. 

THE COURT: THAT IS A BIT BROAD. AND I'LL HAVE TO SEE 
THE ORDER TO KNOW EXACTLY -- IT DOES SAY PURSUANT TO 
STIPULATION. SO WE REALLY NEED TO SEE EXACTLY WHAT WAS 
PUT BEFORE JUDGE BRECKENRIDGE THAT HE SIGNED THAT WE ARE NOW 
SEEKING TO RETAIN JURISDICTION BASED UPON. 

MR. HERTZBERG: YOUR HONOR, IF I COULD CLARIFY, 

JUDGE BRECKENRIDGE KNEW THE TERMS OF THIS SETTLEMENT. 

THE COURT: HOW DID HE KNOW THEM? 

MR. HERTZBERG: FOR INSTANCE, I WAS THERE DECEMBER 6TH. 

THE COURT: WE CAN'T GO ON THAT. HE DIDN'T HAVE THE 
AGREEMENT. 

MR. HERTZBERG: THAT DIDN'T MATTER. HE ISSUED -- 
ASSUMING THIS 1S A GENUINE DOCUMENT -- HE ISSUED THIS MINUTE 
ORDER. AND THIS MINUTE ORDER -- 

THE COURT: HE DOES NOT ISSUE A MINUTE ORDER. A 
MINUTE IS PREPARED- BY THE CLERK; SOMETIMES, SOMETIMES NOT, 
CHECKED BY THE JUDGE INVOLVED. 

MR. HERTZBERG: IT BEARS A DATE. IT SAYS "MINUTES 
ENTERED 12/11/86" WITH A COUNTY CLERK SEAL. IT HAS JUDGE 
BRECKENRIDGE'S NAME AT THE TOP AND HAS THE DATE ABOVE IT. 
AND WE ARE RELYING ON THIS DOCUMENT. 


THE COURT: WHAT I AM SAYING TO YOU IS BASICALLY WHAT 
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WE REALLY NEED IS THE ORDER THAT HE SIGNED. 
NOW, LATER IN THIS PARAGRAPH IT SAYS, " 
THE ENTIRE REMAINING RECORD OF THIS CASE EXCEPT THE 
STIPULATED SEALING ORDER AND THE ORDER DISMISSING ACTION 
WITH PREJUDICE FILED THIS DATE ARE ORDERED SEALED AND NOT 
TO BE OPENED OR INSPECTED WITHOUT PRIOR COURT ORDER." 
NOW, EVEN THAT IN THE MINUTE ORDER SUGGESTS 
THAT THIS ISN'T IN STONE FOR EVER. AND I DO HAVE A COPY OF 
ONE OF THE ORDERS REFERRED TO THERE WHICH CONTAINS LANGUAGE 
VERY SIMILAR TO THE LAST PART OF THIS MINUTE ORDER, BUT NOT 
ANYTHING LIKE THE FIRST PART ABOUT RETAINING JURISDICTION 
TO ENFORCE THE SETTLEMENT AGREEMENT. 
MS. PLEVIN: THE ONLY PERTINENT DOCUMENT, I BELIEVE, 
IS EXHIBIT Q TO THE MOTION WHICH IS THE ORDER DISMISSING 
ACTION WITH PREJUDICE. 
I BELIEVE, BASED ON MY REVIEW OF THE TRANSCRIPT 
WHICH, AFTER MR. HERTZBERG'S REMARKS ARE CONCLUDED, I'LL 
REVIEW WITH YOU IS PROBABLY THE SOURCE OF THE CONFUSION. 
IT 1S ALMOST THE LAST OF THEIR EXHIBITS, YOUR HONOR, 
THE COURT: I AM LOOKING AT Q. MAYBE THIS IS HELPFUL. 
THERE IS AN ORDER ON IT HERE, ORDER DISMISSING ACTION WITH 
PREJUDICE, WHICH SHOWS A CONFIRMED SIGNATURE OF JUDGE 
BRECKENRIDGE. AND IT IS A FOUR-LINER. 
MS. PLEVIN: YOUR HONOR, THIS IS THE ORDER WHICH, 
WHEN THIS MOTION WAS ORIGINALLY FILED, THE MOVING PARTIES 
CHOSE TO RELY ON FOR THE CLAIM THAT THE COURT RETAINED 
JURISDICTION TO ENFORCE THE SETTLEMENT AGREEMENT. 


MR. HERTZBERG: YOUR HONOR, I THOUGHT I HAD THE FLOOR 
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AS THE MOVING PARTY. AND I WOULD LIKE TO MOVE ALONG. 

THIS IS A SUBSTANTIVE ARGUMENT. I CAN ADDRESS 
ALL THIS. ; 

I AM HAVING TROUBLE BECAUSE DISJOINTED ASPECTS 
OF THE SUBSTANTIVE ISSUES ARE BEING RAISED HITHER, THITHER 
AND BEYOND. 

THE COURT: BUT YOU MUST BE WILLING WHEN YOU MAKE A 
POINT TO HAVE IT EXAMINED AT THE TIME. THERE ARE PROBABLY 
10 OR 15 DIFFERENT POINTS INVOLVED IN THIS OVERALL SITUATION. 
IT IS TOO MUCH OF A BURDEN ON EITHER COUNSEL OR THE COURT 
TO SAY FORGET THAT ONE; I'LL GO ON TO ANOTHER ONE. 

MR. HERTZBERG: THEN LET ME RESPOND TO IT. 

THE JURISDICTIONAL ISSUE WAS BELATEDLY RAISED 
IN THE ELEVENTH HOUR LAST WEEK AFTER ALL THE OTHER BRIEFING 
WAS DONE. AND, YOUR HONOR, WE ARE RELYING ON THE SETTLEMENT 
AGREEMENT WHICH THE PARTIES SIGNED WHICH SAID THAT THE COURT 
-- THAT WE WERE SUBMITTING OURSELVES TO THE COURT'S FURTHER 
JURISDICTION TO RESOLVE SETTLEMENT DISPUTES THAT MIGHT ARISE. 
WE ARE RELYING ON THE ORDER THAT I JUST GAVE YOU. WE ARE -- 

THE COURT: THE MINUTE ORDER OF DECEMBER 11, '86? 

MR. HERTZBERG: WE ARE RELYING ON ALL THE OTHER ORDERS 
THAT WERE BEFORE THE COURT. WE ARE RELYING -- 

THE COURT: WHAT OTHER ORDERS? BECAUSE TECHNICALLY, 
EVERYTHING IN THIS -- I DON'T KNOW -- 12 VOLUME FILE IS, 
QUOTE, BEFORE ME. AND THEY ARE NOT EVEN IN THE ROOM OR IN 
THE BUILDING. 

MR. HERTZBERG: WE ARE RELYING ON THE DECEMBER 8TH, 


1986 JOINT STIPULATION BETWEEN THE COUNSEL FOR BOTH PARTIES. 
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THE LAST SENTENCE, WHICH SAYS, "THIS COURT 
SHALL RETAIN JURISDICTION -- " 

THE COURT: BEFORE YOU READ IT, WHERE IT IS? 

MS. PLEVIN: IT IS AN EXHIBIT TO THIS REPLY TO THE 
JURISDICTIONAL BRIEF, YOUR HONOR. 

MR. HERTZBERG: WE SUBMITTED IT WHEN THEY, LAST WEEK 
AT THE LAST MOMENT, FILED THEIR JURISDICTIONAL ARGUMENT. 

THE COURT: WHICH EXHIBIT IS IT? 

MR. HERTZBERG: THERE'S A DOCUMENT CALLED "SUPPLE- 
MENTAL REPLY IN SUPPORT OF MOTION TO ENFORCE SETTLEMENT 
AGREEMENT." IT IS THE DECLARATION OF RANDALL A. SPENCER, AN 
EXHIBIT A TO THAT. 

MAY 1 PASS A COPY UP TO YOUR HONOR? 

THE COURT: NO. I REALLY NEED TO FIND IT IN THE RECORD 
HERE. 

MS. PLEVIN: IT 1S NOT RESPONSIVE, YOUR HONOR. IT IS 
NOT AN ORDER OF THE COURT. IT IS A DOCUMENT SIGNED BY THE 
PARTIES. IT IS NOT SIGNED BY THE COURT; IT IS NOT AN ORDER. 

MR. YANNY: AND, YOUR HONOR, THE ORIGINAL QUESTION WAS 
WHETHER THE COURTROOM SHOULD BE CLEARED. 

WE HAVE GONE SO FAR AWAY FROM THAT. 

THE COURT: OKAY. NOW I HAVE THE DOCUMENT. BUT IT IS 
ENTITLED "REPLY IN SUPPORT OF THE MOTION TO ENFORCE SETTLE- 
MENT." 

| MR. HERTZBERG: NO. IT IS ENTITLED "SUPPLEMENTAL 
REPLY IN SUPPORT OF THE MOTION TO ENFORCE SETTLEMENT AGREE- 
MENT. DECLARATION OF RANDALL A. SPENCER." 


THE COURT: OKAY. NOW, EXHIBIT A TO THAT IS THE 
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"PETITION FOR REVIEW DENIED IN THE SUPREME COURT." 

MS. PLEVIN: THAT IS THE WRONG DOCUMENT, YOUR HONOR. 

THE COURT: IT IS ENTITLED "SUPPLEMENTAL OPPOSITION 
TO GERALD -- " 

MR. HERTZBERG: NO. "SUPPLEMENTAL REPLY IN SUPPORT 
OF THE MOTION." THIS IS A RESPONSE TO THE DOCUMENT YOUR 
HONOR JUST READ FROM. 

THE COURT: WHEN WAS IT FILED? 

MR. HERTZBERG: I THINK TWO DAYS AFTER THAT. 

MS. PLEVIN: DECEMBER 19TH, YOUR HONOR. 

THE COURT: OKAY. HERE IT IS. 

MR. HERTZBERG: EXHIBIT A, YOUR HONOR. 

THE COURT: THIS IS ENTITLED "JOINT STIPULATION OF 
DISMISSAL." BUT THERE IS NO ORDER OF COURT OR SIGNATURE OF 
JUDGE BRECKENRIDGE HERE; RIGHT? 

MR. HERTZBERG: THAT IS CORRECT, YOUR HONOR. 

THE COURT: I JUST WANT TO MAKE AN INVENTORY OF WHAT 
WE HAVE, WHAT MOVING DOCUMENTS WE HAVE THAT RELATE TO THIS 
ISSUE. 

MR. HERTZBERG: THAT IS WHY WE ARE GOING THROUGH THIS. 

THE COURT: WELL, I NEED TO DO IT. 

MR. HERTZBERG: YOU ASKED ME WHAT I AM RELYING ON. I 
AM RELYING ON THAT. 

THE COURT: I'LL PUT DOWN, FIRST OF ALL, THOSE THAT 
ARE SIGNED BY A JUDGE. 

WE HAVE THE STIPULATED SEALING ORDER OF 
DECEMBER il, '86. 


THEN WE HAVE THE ORDER DISMISSING ACTION WITH 
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PREJUDICE, ALSO OF DECEMBER 11, '86. 
THEN WE HAVE THE MINUTE ORDER OF DECEMBER 11. 
MR. HERTZBERG: THERE ARE TWO ORDERS ON DECEMBER LITH. 
ONE IS THE ONE I GAVE YOUR HONOR A FEW MINUTES AGO WHICH HAS 
THE LANGUAGE, " ... THE COURT RETAINS JURISDICTION TO ..." 
THE COURT: YOU ARE HOLDING UP THE MINUTE ORDER. THAT 
IS WHAT I AM NOW INVENTORYING. 
IT SAYS "MINUTE ORDER OF DECEMBER 11, 1986." 
AND THEN THERE IS A FOURTH DCCUMENT. THAT IS 
THE ONE YOU HAVE JUST REFERRED TO; IT IS ENTITLED “JOINT 
STIPULATION OF DISMISSAL." 
MR. HERTZBERG: THAT'S RIGHT. NOW, THERE IS ANOTHER 
ORDER OF DECEMBER 11TH. 
MR. YANNY: WERE THE LAST TWO SIGNED BY A JUDGE? 
THE MINUTE ORDER WAS NOT SIGNED BY THE JUDGE 
AND THE JOINT STIPULATION -- 
MR. HERTZBERG: PLEASE, PLEASE. 
THERE IS EXHIBIT Q TO OUR MOVING PAPERS; 
ANOTHER ORDER OF DECEMBER 11, 1986. 
THE COURT: I HAVE ALREADY CATALOGED THAT. THAT IS 
THE SECOND ONE THAT IS ENTITLED "ORDER DISMISSING ACTION 
WITH PREJUDICE." 
SO THESE ARE IN. THAT IS THE WHOLE LIST. 
WHAT ELSE IS THERE? 
MR. HERTZBERG: THERE ARE TWO MORE THINGS. ONE OF THEM 
1S AN EXCERPT FROM THE DECEMBER 11, 1986 TRANSCRIPT IN THIS 
CASE BEFORE JUDGE BRECKENRIDGE. 


THE COURT: 1S THAT TRANSCRIPT IN THE RECORD HERE? 
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MS. PLEVIN: I FILED IT, YOUR HONOR. IT SHOULD BE 
BEFORE YOU. IT WAS FILED ON DECEMBER 20TH. 
NOTICE OF LODGING OF DOCUMENTS, IT WAS ACCEPTED 
AS FILED AND IT IS ITEM 1. 
I FILED THE ENTIRE TRANSCRIPT OF THE PROCEEDINGS 
OF DECEMBER 11, 1986. 
THE COURT: THEY SAID THEY HAVE LODGED SOME THINGS 
HERE. 
MS. PLEVIN: I MAY HAVE AN EXTRA ONE TO GIVE YOU. 
MR. HERTZBERG: I HAVE AN EXTRA ONE. 
THE COURT: HAND IT TO THE CLERK. 
MR. HERTZBERG: I WANTED TO READ FROM IT. 
THE COURT: I NEED IT TO FOLLOW ALONG AND LISTEN TO 
THE CONTEXT. 
MR. HERTZBERG: 1 WANTED TO DIRECT YOUR HONOR'S 
ATTENTION TO PAGE 2, LINES 16 THROUGH 20. 
THE COURT: OKAY. WHAT I AM GOING TO DO IS TAKE A 
BRIEF RECESS. WE HAVE ANOTHER MATTER ANYWAY. AND BEFORE 
WE DO THAT, LET'S JUST DO THIS: THE FIRST ONE LISTED IS THE 
STIPULATED SEALING ORDER; WHAT DO YOU RELY ON THERE? WHAT 
PART OF THIS ORDER DO YOU RELY UPON? 
MR. HERTZBERG: 1 DON'T HAVE IT IN FRONT OF ME, YOUR 
HONOR. 
THE COURT: DURING THIS RECESS GET THEM IN ORDER AND 
WE'LL EVEN GIVE THEM NUMBERS HERE. 
THE FIRST ONE IS THE STIPULATED SEALING ORDER. 
THE SECOND ONE IS THE ORDER DISMISSING ACTION. 


THE THIRD ONE IS THE MINUTE ORDER. 
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THE FOURTH ONE IS THE JOINT STIPULATION OF 
DISMISSAL. 

THE FIFTH ONE IS THE TRIAL TRANSCRIPT, PAGE 
2, LINE 16 THROUGH LINE 20 OF DECEMBER 11TH. 

I AM GOING TO ASK YOU NOW AFTER THIS BRIEF 
RECESS TO GO OVER WITH ME EACH OF THE PORTIONS OF THESE 
ORDERS THAT YOU RELIED UPON AND STATE WITHOUT DRIFTING THAT 
THERE IS SOME OTHER ISSUE, WHAT IT IS, AND WHAT YOU RELY 
UPON IT FOR. 

MR. HERTZBERG: SURE. I WOULD LIKE TO DO THAT WITHOUT 
PREJUDICE TO IF WE FIND SOMETHING ELSE AFTER WE LEAVE HERE 
TODAY, WHILE THIS ACTION IS PENDING, TO ALSO SUBMIT THAT TO 
THE COURT. BUT, SURELY, WE'LL DO THAT WITH RESPECT TO THESE 
DOCUMENTS. 

THE COURT: WELL, OKAY. BUT I THINK THIS OPEN-ENDEDNESS 
1S A PROBLEM. SO IT IS INCUMBENT UPON YOU TO NOW BE PREPARED 
TO STATE THE BASIS FOR THE ACTION THAT YOU SEEK THE COURT 
TO TAKE, NOT TO SAY WE MAY NOT HAVE IT NOW, BUT WE MAY GET 
IT LATER. 

MR. HERTZBERG: I AM SAYING THEY JUST FILED LAST WEEK -- 
AFTER ALL THE BRIEFING WAS IN, THEY RAISED THIS JURISDICTION 
POINT. AND WE HAVE SCRAMBLED TO FIND DOCUMENTS RESPONSIVE 
TO THAT. WE THINK WE HAVE MORE THAN ENOUGH TO COMPLETELY 
ANSWER THAT ISSUE. BUT IT SEEMS THAT YOUR HONOR IS TRYING 
TO HOLD ME FOR IMPERPETUITY WHEN I COME BACK TO SPECIFIC 
PROVISIONS OF THESE DOCUMENTS. I THINK IN FUNDAMENTAL FAIR- 
NESS, ALL I WANTED TO DO WAS TO INDICATE THAT I WILL 


ENDEAVOR TO DO THAT FOR THESE DOCUMENTS. WE DON'T WANT TO 
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SAY THAT WE MAY NOT FIND SOMETHING ELSE BEFORE THIS PROCEEDING 
IS CONCLUDED. 

THE COURT: OBVIOUSLY IF YOU MAKE A SHOWING, WE'LL 
CONSIDER THAT. BUT I THINK YOU ARE DOING THIS A LITTLE TOO 
LIMITED RIGHT NOW. 

WHAT 1 WANT YOU TO DO AFTER THE RECESS IS 
SPECIFY FOR ME WHAT PROVISIONS YOU RELY ON AND FOR WHAT 
PURPOSE. 

THERE IS MORE INVOLVED HERE THAN THE JURIS- 
DICTIONAL ISSUE, MAYBE. 

IF THERE IS JURISDICTION, THEN YOU ARE SAYING 
BASED ON SOMETHING, MAYBE SEVERAL THINGS, WE SEEK AN ORDER, 
A COURT ORDER, AS YOU ARE SEEKING. AND, OBVIOUSLY, WE NEED 
TO HAVE THE SAME KIND OF DELINEATION. 

NOW, WE SHOULD ADD TO THIS LIST, I GUESS, NO. 
6, THE SETTLEMENT AGREEMENT. 

DO YOU RELY UPON THAT? 

MR. HERTZBERG: ABSOLUTELY, WE DO. WE HAVE DONE THAT 
IN OUR MOVING PAPERS. 

THE COURT: $0 WE ARE NOW ORGANIZING THIS FOR THE 
HEARING. SO THE SIXTH ITEM IS THE SETTLEMENT CONTRACT. 

SO, PLEASE, SPECIFY THE PROVISIONS THERE THAT 
YOU ARE RELYING ON. 

MR. HERTZBERG: IT IS IN OUR MOVING PAPERS, BUT WE'LL 
SAY IT A SECOND TIME. 

THE COURT: BUT, YOU SEE, YOUR MOVING PAPERS WERE 
FILED BEFORE THEY CONTESTED THE JURISDICTION. 


MR. HERTZBERG: BUT WE WANTED YOUR HONOR TO KNOW YOU 
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HAD JURISDICTION. 
THE COURT: THEY ARE A LITTLE CRITICAL OF THE CRYPTIC 
WAY YOU COVERED THAT. 
MR. HERTZBERG: THERE IS NOTHING CRYPTIC ABOUT IT. 
THE COURT: IT WAS TWO LINES IN YOUR MOVING PAPERS. 
NOW IS YOUR OPPORTUNITY TO EXPAND ON THAT. 


SO WE'LL BE IN RECESS. 


CUNRELATED MATTERS WERE HEARD BY THE 


COURT.) 


THE COURT: OKAY. WE ARE BACK ON THE RECORD. 

NOW, I WILL GIVE YOU WHATEVER TIME YOU NEED. 
BUT HAVING READ THESE, I THINK WE NEED TO CLARIFY, AS I 
THINK HE TRIED TO DO AT THE BEGINNING, THE SEPARATENESS 
OF THE VARIOUS THINGS THAT ARE REQUESTED HERE. AND THESE 
ORDERS AND THE STIPULATION IN THE MINUTE ORDER READ TOGETHER 
GIVE A FAIRLY CLEAR PICTURE THAT JUDGE BRECKENRIDGE PLAYED 
NO ROLE IN SUPERVISING ANY OF THE DOCUMENTS AND READ THEM 
WHEN HE WAS. ASKED TO AND ULTIMATELY ORDERED, PURSUANT TO 
STIPULATION OF THE PARTIES, THE FILE -- AND THERE WAS SOME 
DISCUSSION ABOUT WHAT THAT MEANT -- SEALED. 

HE SAID AT ONE POINT, "LOOK, WE CAN'T GO BACK. 
OTHER PEOPLE HAVE LOOKED AT THIS FILE. I DON'T KNOW WHO 
THEY ARE. WE CAN'T DO ANYTHING ABOUT THAT." 

HE SAID, "THERE MAY BE TIMES IN THE FUTURE 
WHEN OTHER DOCUMENTS WILL COME BACK FROM THE APPELLATE COURT 


AND THERE MAY HAVE TO BE FURTHER ORDERS," BUT HE ULTIMATELY 
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SIGNED AN ORDER, I GUESS. I DON'T KNOW IF IT IS ACTUALLY 

-- LET'S SEE -- YES. IT IS INCLUDED WITHIN THE STIPULATED 
SEALING ORDER. HE ORDERED THE REMAINING RECORD OF THIS CASE 
SAVE THE SPECIFIED ORDERS PLACED UNDER THE SEAL OF THE 
COURT. 

NOW, TO THE EXTENT THAT THAT IS NOTHING THAT 
1S SOUGHT BY THE CHURCH, THE CHURCH ISN'T ASKING THAT THAT 
BE CHANGED AT ALL; SO WE DON'T NEED TO DELVE INTO THAT IN 
CONNECTION WITH YOUR MOTION. 

MR. HERTZBERG: NO. 

THE COURT: WHAT WE ARE DEALING WITH ON YOUR MOTION, 
SPEAKING TO THE CHURCH, IS THE AGREEMENT WHICH IS CALLED-- 
REFERRED TO AS PARAGRAPH 2 OF THE ORDER DISMISSING ACTION 
WITH PREJUDICE. 

THEN IT SAYS, "AN EXECUTED DUPLICATE ORIGINAL 
OF THE PARTIES' MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT FILED HEREIN UNDER SEAL SHALL BE RETAINED BY THE 
CLERK OF THIS COURT UNDER SEAL." 

NOW, IT IS THAT DOCUMENT, WE'LL CALL IT THE 
SETTLEMENT AGREEMENT, THAT YOU SEEK RELIEF UNDER. AND THAT 
DOCUMENT WASN'T BEFORE UUDGE BRECKENRIDGE ON DECEMBER 11. 
AND HE DIDN'T ORDER IT PERFORMED. 

SO WE NEED TO FIND -- SO YOU ARE NOT SEEKING 
THE COURT TO EXERCISE THE CONTINUING JURISDICTION THAT I 
HAVE BEEN TALKING ABOUT IN CONNECTION WITH THE CONFIDEN- 
TIALITY OR THE SEALING ORDER. YOU ARE TALKING ABOUT SOME- 
THING TOTALLY DIFFERENT? 


MR. HERTZBERG: YOUR HONOR, LET ME DIRECT YOU PRECISELY 
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TO THE LANGUAGE WHICH SHOWS THAT IN OUR VIEW, WITHOUT 
QUESTION, JUDGE BRECKENRIDGE KNEW THAT THIS COURT, IN HIS 
PERSON IN THE FIRST INSTANCE AND HIS SUCCESSORS AS YOURSELF, 
WERE GOING TO RETAIN JURISDICTION TO ENFORCE. 

FIRST OF ALL, CONSIDERATION; THERE IS THE -- 

THE COURT: THE SETTLEMENT AGREEMENT ITSELF? 

TO ENFORCE THE SETTLEMENT AGREEMENT ? 

MR. HERTZBERG: THAT 1S CORRECT, THE SETTLEMENT 
AGREEMENT WHERE THE PARTIES AGREE, AT PARAGRAPH 20, LOOKING 
AT THE DOCUMENT YOUR HONOR JUST READ FROM WHICH IS SIGNED 
BY JUDGE BRECKENRIDGE, THE ORDER DISMISSING THE ACTION WITH 
PREJUDICE HAS VERY SIGNIFICANT LANGUAGE. AT THE TOP IT SAYS, 
"UPON CONSIDERATION. THE PARTIES STIPULATE FOR DISMISSAL AND 
THE MUTUAL RELEASE OF ALL CLAIMS IN THE SETTLEMENT AGREEMENT, 
THE ENTIRE RECORD HEREIN." 

AND IT IS SO ORDERED. AND THE JUDGE. 

THE COURT: LET ME INTERRUPT YOU BECAUSE THE RECORD 
IS QUITE CLEAR THAT JUDGE BRECKENRIDGE DIDN'T HAVE BEFORE 
HIM, QUOTE, MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT, END QUOTE, BECAUSE IT ISN'T IN THE FILE. 

MR. HERTZBERG: I'LL SHOW YOU WHAT HE DID HAVE IN 
FRONT OF HIM. 

THE COURT: BUT YOU POINTED TO SOMETHING THAT WOULD 
SUGGEST THAT JUDGE BRECKENRIDGE, UPON CONSIDERATION OF THAT 
DOCUMENT, ENTERED THIS ORDER. 

MR. HERTZBERG: I AM NOT SAYING THAT. 

THE COURT: THE RECORD BELIES THAT. 


WHY DID YOU EVEN READ IT? 
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MR. HERTZBERG: I WAS ABOUT TO TELL YOU. YOU 

INTERRUPTED ME. 

LET ME GO BACK TO IT. 

IT REFERS TO THE STIPULATION FOR DISMISSAL; 
CORRECT? 

AND THIS IS DATED DECEMBER 11TH THAT JUDGE 
BRECKENRIDGE SIGNED THIS ORDER. 

WELL, THE JOINT STIPULATION OF DISMISSAL WAS 
BEFORE THE COURT. IT WAS EXECUTED BY THE PARTIES AND BY ITS 
TERMS ON PAGE 2 BY THE DATE ON IT, IT SAYS "DATED DECEMBER 
8TH." 

SO THREE DAYS BEFORE JUDGE BRECKENRIDGE SIGNED 
HIS DECEMBER 11TH ORDER, THE PARTIES ENTERED INTO CALLED 
A JOINT STIPULATION OF DISMISSAL WHICH JUDGE BRECKENRIDGE 
RECITED ON DECEMBER 11TH AS HAVING READ AND TAKEN IT INTO 
CONSIDERATION. 

AND, YOUR HONOR, ON THAT JOINT STIPULATION OF 
DISMISSAL IT SAYS, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSES OF 
ENFORCING SAID AGREEMENT." 

SO ON DECEMBER 11TH ON AN ORDER THAT WAS 
SIGNED BY JUDGE BRECKENRIDGE AND FILED IN THE COURT 
CALLED "ORDER DISMISSING ACTION WITH PREJUDICE," THE JUDGE 
INCORPORATES BY REFERENCE A DOCUMENT, NOT A SETTLEMENT 
AGREEMENT, BUT SOMETHING CALLED "JOINT STIPULATION OF 
DISMISSAL" ENTERED INTO SEVERAL DAYS BEFORE; SAYS HE HAS 
READ IT; SAYS HE HAS CONSIDERED IT, INCORPORATES IT BY 


REFERENCE. AND THAT VERY DOCUMENT WHICH THE JUDGE READ AND 
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SAYS HE READ SAYS, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME." 
OF COURSE, THAT EXPLAINS WHY THIS MINUTE ORDER 
OF THE 11TH, WHICH YOUR HONOR WAS SO SCEPTICAL ABOUT WHEN 
YOU SAW IT -- 
THE COURT: I AM NOT SCEPTICAL. I SAID IT DOESN'T 
BEAR A SIGNATURE. 
BACK UP A MINUTE. BECAUSE I HAVE LOST YOU 
HERE. 
THE JOINT STIPULATION OF DISMISSAL STATES -- 
THE LAST LINES SAY, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSE OF 
ENFORCING SAID AGREEMENT." 
NOW, WHAT DOES "SAID AGREEMENT" REFER TO? 
MR. HERTZBERG: THE MUTUAL RELEASE OF ALL CLAIMS AND 
SETTLEMENT AGREEMENT WHICH CONTAINS PARAGRAPH 20. 
THE COURT: JUST A MINUTE. SO THAT 1S THE AGREEMENT 
THAT THE JUDGE DIDN'T HAVE AND STILL IS NOT IN THE FILE; IS 
THAT RIGHT? 
MR. HERTZBERG: FIRST OF ALL, IT IS IN THE FILE 
BECAUSE IT WAS MADE PART OF THE PAPERS. NOW -- 
THE COURT: BUT THIS MOTION WAS NEVER IN THE FILE AND 
WAS NOT BEFORE JUDGE BRECKENRIDGE WHEN HE SIGNED THE ORDER 
THAT REFERS TO THIS STIPULATION. 
| MR. HERTZBERG: BUT WITH ALL DUE RESPECT -- 
THE COURT: IS THAT RIGHT OR NOT? 
MR. HERTZERG: YES. 


THE COURT: SO WHAT YOU ARE SAYING IS THAT -- AND YOU 
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ARE TECHNICALLY CORRECT -- THAT THE PARTIES STIPULATED THAT 
THIS COURT SHALL RETAIN JURISDICTION AND MAY REOPEN THIS 
CASE AT ANY TIME FOR THE PURPOSE OF ENFORCING SAID AGREEMENT; 
JUDGE BRECKENRIDGE DIDN'T SIGN THAT, BUT HE DID SIGN AN 
ORDER PRESENTED TO HIM THE SAME DAY, AN ORDER DISMISSING 
ACTION WITH PREJUDICE WHICH SAID THAT HE HAD CONSIDERED 
THE STIPULATION FOR DISMISSAL WHICH CONTAINS THAT LANGUAGE 
AND THAT HE HAD CONSIDERED THE MUTUAL RELEASE OF ALL CLAIMS, 
WHICH HE DIDN'T HAVE BEFORE HIM, AND BASED THEREON, HE 
ORDERED THE ACTION DISMISSED WITH PREJUDICE AND HE ORDERED 
THAT THE MUTUAL RELEASE, SETTLEMENT AGREEMENT, SHOULD THEN 
BE FILED WITH THE CLERK AND PUT UNDER SEAL. 

SO THAT IS THE RECORD; THAT IS WHAT HAPPENED? 

MR. HERTZBERG: THAT IS THE RECORD. 

THE COURT: BUT YOU DO NOT FIND ANY PLACE WHERE HE 
SIGNED ANY DOCUMENT SAYING THAT THE COURT RETAINED JURIS- 
DICTION TO ENFORCE THE AGREEMENT; THAT WASN'T BEFORE HIM? 

MR. HERTZBERG: YOUR HONOR, I RESPECTFULLY SUBMIT 
THAT WE ARE NOW -- I DON'T KNOW HOW TO PUT THIS -- I SUBMIT 
-- MAY I RESPECTFULLY SUGGEST TO THE COURT IT IS NOT 
NECESSARY FOR JUDGE BRECKENRIDGE TO HAVE KNOWN EVERY SINGLE 
TERM IN THE AGREEMENT IF, INDEED, HE DIDN'T KNOW EVERY TERM 
IN THE AGREEMENT. AND I DON'T KNOW WHAT WE CAN INFER OR NOT 
INFER ABOUT THAT BECAUSE MINISTERIALLY, IT WASN'T SUBMITTED 
TO THE JUDGE CONCURRENTLY. 

HE UNDERSTOOD WHAT IS CLEARLY BEYOND DISPUTE, 
THAT IRRESPECTIVE OF WHAT HE KNEW OR DIDN'T KNOW ABOUT THE 


SPECIFIC TERMS, HE RELATED THAT HE KNEW THAT THE COURT WAS 
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GOING TO RETAIN JURISDICTION; THAT IT WAS A CONDITION THAT 
WAS BROUGHT TO HIS ATTENTION AS LATER REFLECTED ALSO IN THE 
MINUTE ORDER. 
THE COURT: YOU HAVE TO BE MORE PRECISE; "RETAIN 
JURISDICTION" IS A BROAD TERM. 
CLEARLY, HE WAS RETAINING JURISDICTION WITH 
REGARD TO THE SEALING ORDER. BUT TO RETAIN JURISDICTION 
TO ENFORCE THE AGREEMENT HAS TO COME TO SOMETHING OTHER THAN 
SOMETHING HE SIGNED BECAUSE HE, PRESUMABLY, KNEW THAT THE 
PARTIES HAD AGREED THAT THE COURT WOULD RETAIN JURISDICTION. 
MR. HERTZBERG: IT SAYS -- 
THE COURT: BUT THE PARTIES DIDN'T ASK HIM TO MAKE 
THAT ORDER AND THEREFORE IT IS A BIT OF A STRETCH TO SAY 
THAT THERE HAS EVER BEEN AN ORDER PRIOR TO WHAT YOU ARE 
SEEKING IN THIS CASE ENFORCING OR RETAINING JURISDICTION TO 
ENFORCE THE SETTLEMENT AGREEMENT. 
MR. HERTZBERG: 1 DON'T AGREE. BUT WE CAN GO AROUND 
AND AROUND ON THIS. 
I WANT TO POINT OUT ONCE MORE THAT THE DOCU- 
MENT THAT HE CITED ON THE 11TH AS HAVING READ AND TAKEN INTO 
ACCOUNT EMPHATICALLY STATES THAT HE WOULD RETAIN JURISDICTION 
FOR PURPOSES OF ENFORCING THE AGREEMENT. 
THE COURT: IT DOESN'T SAY "HE"; IT SAYS THIS COURT. 
THERE IS A BIG DIFFERENCE. 
MR. HERTZBERG: THAT INCLUDES YOU. 
SECONDLY, THE MINUTE ORDER IS ENTIRELY 
CONSISTENT WITH THAT. IT UNAMBIGUOUSLY SAYS THE COURT 


RETAINS JURISDICTION TO ENFORCE A SETTLEMENT AGREEMENT. 
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WE HAVE SOMETHING FURTHER. JUST BEFORE WE 
TOOK THE BREAK WHEN THE OTHER CASE CAME IN, IN THE TRANSCRIPT 
OF THE 11TH THE COURT SAYS ON PAGE 2, LINES 16 THROUGH 20, 
"] HAVE READ THE PROPOSED STIPULATIONS AND THE ORDER... " 
AND THEN IT GOES ON AND TALKS ABOUT SOMETHING ELSE. 

_BUT THE STIPULATION HE IS REFERRING TO IS THE 
ONE WHICH INCLUDES THE LANGUAGE THAT THE COURT IS RETAINING 
JURISDICTION TO ENFORCE THE SETTLEMENT. 

THE COURT: LOOK, I HAVE READ THE WHOLE TRANSCRIPT OF 
THAT DAY. I THINK HE WAS TALKING THROUGHOUT THE TRANSCRIPT 
ABOUT THE SEALING ORDER. 

MS. PLEVIN: SEALING STIPULATION. 

THE COURT: AND YOU ARE CONCERNED ABOUT THE VERY 
THINGS THAT I HAVE MENTIONED HERE TODAY AND THAT IS THAT 
WHEN YOU SEAL A FILE, YOU CAN EXPECT THAT THERE MAY BE LATER 
REQUESTS BY THE SAME PARTIES OR OTHER PARTIES TO UNSEAL IT. 

MR. HERTZBERG: YOUR HONOR, OBVIOUSLY, ALL I CAN DO 
1S GIVE YOU ALL THE INDICIA. WE THINK, SURE, THIS TRANSCRIPT 
WITH THE SEALING, BUT THAT DOESN'T DETRACT OR MITIGATE THE 
FACT THAT AT THE VERY OUTSET OF THE HEARING THE JUDGE SAID 
HE HAD READ CERTAIN PAPERS. AND THOSE PAPERS DEALT WITH, 
AMONG OTHER THINGS, THE JOINT STIPULATION OF DISMISSAL. 

NOW, THE JOINT STIPULATION OF DISMISSAL 
INCLUDES IN IT A SEALING PROVISION. BUT THAT DOESN'T MEAN 
THAT 1T DOESN'T ALSO INCLUDE THE LANGUAGE I READ TO YOU 
RIGHT BENEATH THE SEALING PROVISION WHICH SAYS, "THIS COURT 
SHALL RETAIN JURISDICTION AND MAY REOPEN THIS CASE AT ANY 


TIME FOR THE PURPOSE OF ENFORCING SAID AGREEMENT." 
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MY POINT IS THIS IS FURTHER PROOF THAT HE READ 
THE WHOLE THING. HE WAS COGNIZANT OF IT AND HE KNEW THAT 
THIS COURT HAD RETAINED JURISDICTION TO ENFORCE DISPUTES 
OVER THE SETTLEMENT AGREEMENT WHICH WAS THE INTENT OF THE 
PARTIES. 

THE COURT: HERE IS THE DISTINCTION: 

CAN PARTIES IN THAT AGREEMENT CONFER JURIS- 
DICTION ON THE COURT TO ENFORCE AN AGREEMENT, OR DOES THAT 
NEED TO COME FROM AN ORDER SIGNED BY THE COURT? 

I THINK THAT IF PARTIES CAN DO THAT, THEN WE 
HAVE REALLY OPENED UP A NEW PANDORA'S BOX HERE. 

MR. HERTZBERG: BUT I AM NOT SAYING THAT. I AM NOT 
SAYING THE PARTIES CAN UNILATERALLY ON THEIR OWN CONFER 
JURISDICTION ON THE COURT. 

WHAT I AM SAYING IS THE PARTIES AGREED; IT WAS 
THEIR INTENTION AND IT WAS REFLECTED THAT THE COURT DID 
AGREE. 

THE COURT: THE COURT READ IT AND THEN THE COURT SAID 
IN AN ORDER OBVIOUSLY PREPARED FOR HIS SIGNATURE, THE COURT 
SAID, "UPON CONSIDERATION OF THE PARTIES' STIPULATION FOR 
DISMISSAL, THE MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT AND THE ENTIRE RECORD HEREIN. IT IS ORDERED AND 
ADJUDGED.'' I MEAN, YOU KNOW, HE OBVIOUSLY DIDN'T READ THE 
MUTUAL RELEASE. IT WASN'T THERE. IT IS LIKELY HE DIDN'T 
READ THE ENTIRE RECORD AND CONSIDER IT ON THIS DATE. SO 
BASICALLY, THIS WAS A FORM ORDER THAT HE SIGNED. AND 
IT DOESN'T SAY ANYTHING ABOUT RETAINING JURISDICTION. 


WHAT IT DOES IS IT REFERS TO THE FACT -- IT 
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GIVES YOU A GOOD PLACE TO ARGUE THAT HE READ AND CONSIDERED 
ANOTHER DOCUMENT THAT WAS PRESENTED TO HIM THAT DAY AND THAT 
IS THE JOINT STIPULATION OF DISMISSAL WHICH DOES SAY THAT 
THE PARTIES AGREE THAT THIS COURT SHALL RETAIN JURISDICITON 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSE OF 
ENFORCING SAID AGREEMENT, MEANING THE SETTLEMENT AGREEMENT. 

NOW YOU ARE SAYING THAT THIS CONSTITUTES AN 
ORDER BY JUDGE BRECKENRIDGE THAT THE COURT RETAINS JURIS- 
DICTION. 

I AM RESPECTFULLY DIFFERING ON THAT. 

MR. HERTZBERG: YOUR HONOR, THERE ARE SEVERAL RESPONSES 
TO THAT. 

FIRST OF ALL, WE HAVE GIVEN YOU ALSO THE 
MINUTE ORDER WHICH IS HARD TO IGNORE, IN MY VIEW, WHERE IT 
IS MADE CLEAR, A MINUTE ORDER OF THE COURT, THAT THE COURT 
RETAINS JURISDICTION TO ENFORCE A SETTLEMENT AGREEMENT. 

THE COURT: I'M SORRY, BUT WE CAN'T GO BACK. WE HAVE 
THE TRANSCRIPT OF THAT DAY. IT IS THE WHOLE TRANSCRIPT; 
RIGHT? 

MS. PLEVIN: YES. 

MR. HERTZBERG: YES, THE TRANSCRIPT HAS NOTHING -- 

THE COURT: WHAT HAPPENS IN A COURT, AS WE ALL KNOW, 
1S WE HAVE A REPORTER AND HE TRANSCRIBES EVERYTHING THAT 1S 
SAID AND THE CLERK, BASED ON THAT AND USUALLY BASED ON WHAT 
THE JUDGE TELLS HER OR HIM TO PUT IN THE MINUTE ORDER PUTS 
IT IN THE MINUTE ORDER AT THE CONCLUSION OF THE HEARING. 

BUT BASICALLY THE BEST EVIDENCE OF WHAT HAPPENS IN THE FORMAL 


HEARING IS THE REPORTER'S TRANSCRIPT. 
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NOW, THE MINUTE ORDER IS A REFLECTION OF THE 
CONCLUSION OF THE HEARING IN THE NORMAL COURSE OF EVENTS. 
BUT WE DON'T FIND ANYTHING IN THE TRANSCRIPT WHICH CONTAINS 
THE JUDGE ORDERING FROM THE BENCH THAT JURISDICTION SHALL 
BE RETAINED TO ENFORCE THE AGREEMENT. SO IT IS REALLY NOT, 
IN MY VIEW, AN ORDER OF THE COURT UNLESS THE JUDGE MAKES IT 
FROM THE BENCH ON THE RECORD OR HE SIGNS A DOCUMENT. 
MS. PLEVIN: IF I MAY ADDRESS THAT -- 
MR. HERTZBERG: I STILL HAVE THE FLOOR. 
MS. PLEVIN: I HAVE A 60-SECOND COMMENT THAT I THINK 
WOULD HELP CLARIFY THIS. 
MR. HERTZBERG HAS MADE THE ASSUMPTION -- AND 
I BELIEVE IT IS ONLY AN ASSUMPTION -- THAT THE COMMENT WHICH 
HE POINTED TO ON PAGE 2, "I HAVE READ THE PROPOSED STIPU- 
LATION," NECESSARILY RELATES, IN MR. HERTZBERG'S MIND, TO 
THE JOINT STIPULATION OF DISMISSAL WHICH HAS THE LANGUAGE 
ON WHICH THE MOVING PARTIES ARE RELYING. 
BUT YOU WILL’ NOTE IN THAT VERY SECTION, HIS 
COMMENTS, "THEN MOVE ON TO THE ISSUE OF THE SEALING ... " 
I SUBMIT THAT IT IS MORE LIKELY THAT WHAT HE WAS REFERRING 
TO AT THAT MOMENT WAS THE JOINT STIPULATION WITH RESPECT TO 
THE SEALING. 
THERE 1S NO INDICATION THERE THAT THAT WAS THE 
ONE HE WAS REFERRING TO. THE ONLY OTHER REFERENCE AT ALL, 
THERE WAS NO DISCUSSION IN THIS TRANSCRIPT WHATSOEVER ABOUT 
THE CONDITIONS ATTACHED OF THE KIND THEY ARE SEEKING TO 
ENFORCE, INCLUDING THE CONDITION THAT THE ENTIRE SETTLEMENT 


AGREEMENT BE MADE A COURT ORDER. THERE 1S SIMPLY NO 
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DISCUSSION, AS YOUR HONOR FULLY UNDERSTANDS. 
MR. HERTZBERG: I'LL MOVE ON. 
I WOULD JUST MAKE THIS OBSERVATION ABOUT THE 
TRANSCRIPT. =F THINK THIS COURT, ESPECIALLY WHEN THIS MINUTE 
ORDER IS CONSISTENT WITH THE OTHER DOCUMENTS, I THINK THAT 
THIS COURT HAS TO ASSUME THAT THE JUDGE SAID THAT AND THAT 
WHOEVER PREPARED THIS MINUTE ORDER WHO, OF COURSE, IS AN 
OFFICER OF SOME COURT, NOT ONE OF THE LAWYERS, DIDN'T INVENT 
OUT OF WHOLE CLOTH THE STATEMENT THAT THE COURT WAS 
RETAINING JURISDICTION. 
IT IS POSSIBLE THAT JUDGE BRECKENRIDGE SAID 
IT OFF THE RECORD. 
IT IS POSSIBLE THAT THE TRANSCRIBER MISSED 
THAT PORTION BECAUSE, AFTER ALL, THAT PARTICULAR HEARING HAD 
TO DO WITH THE MECHANICS OF DEALING WITH THE SEALED DOCUMENTS. 
MS. PLEVIN: THE ONLY THING WAS THE SETTLEMENT AGREEMENT. 
MR. HERTZBERG: PLEASE, I DON'T WANT TO BE INTERRUPTED. 
I DIDN'T INTERRUPT YOU, 
THE COURT: MAYBE YOU SHOULD HOLD YOUR HAND UP. 
MR. HERTZBERG: THAT IS CONSUMATE RUDENESS, YOUR 
HONOR. 
THE COURT: BUT WE WON'T LEAVE THAT UNCHALLENGED. 
WHAT YOU ARE SAYING IS THAT JUDGE BRECKENRIDGE 
MAY HAVE MADE AN ORDER TO THE CLERK NOT ON THE RECORD. 
1 SUGGEST TO YOU THAT IF HE DID THAT, HE WOULD 
HAVE TO SIGN AN ORDER TO MAKE IT A COURT ORDER. THE CONVER- 
SATION BETWEEN THE JUDGE AND THE CLERK AS TO WHAT GOES INTO 


THE MINUTE ORDER DOES NOT CONSTITUTE A COURT ORDER AND 
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ESPECIALLY WHEN YOU HAVE A TRANSCRIPT OF WHAT HAPPENED 
DURING THE HEARING. 
MR. HERTZBERG: I WANT TO MAKE TWO OTHER POINTS BEFORE 

I MOVE ON ON THIS. ONE OF THEM IS THERE IS NO EVIDENCE 
THAT JUDGE BRECKENRIDGE DID NOT HAVE THE AGREEMENT IN FRONT 
OF HIM. 

THE COURT IS MAKING A MAJOR FOCAL POINT OF THE 
FACT THAT MINISTERIALLY THE SETTLEMENT AGREEMENT WAS NOT 
FILED SUBSEQUENTLY WITH THE CLERK OF THE COURT. THAT DOES 
NOT MEAN, AND THIS COURT CANNOT, IN OUR VIEW, CONCLUDE THAT 
THE COURT DID NOT HAVE THE SETTLEMENT AGREEMENT IN FRONT OF 
IT AND WAS NOT AWARE OF THE ENTIRETY OF ITS TERMS. 

I JUST WANTED TO POINT OUT THAT JUST BECAUSE 
WE DIDN'T FILE IT WITH THE CLERK DOES NOT MEAN THAT JUDGE 
BRECKENRIDGE DIDN'T KNOW EVERY WORD THAT WAS IN THAT SETTLE- 
MENT AGREEMENT. 

THE COURT: IT DOES NOT MEAN THAT HE DID EITHER. 

AND I'LL SAY THIS: THAT IN MY EXPERIENCE ~-- 
AND 1T MAY NOT BE THE SAME AS EVERYBODY ELSE'S -- WHEN 
PARTIES OR LAWYERS WANT A JUDGE TO ORDER THE PERFORMANCE OF 
THE SETTLEMENT AGREEMENT, THEY BRING IT IN. 

WITH THE LITTLE CRYPTIC PHRASE, "IT IS SO 
ORDERED AT THE END OF THE AGREEMENT, THAT RAISES ALL SORTS 
OF CONCERNS WITH ME. MAYBE EARLIER, 15 YEARS AGO, I MIGHT 
HAVE DONE IT A COUPLE OF TIMES, 

WHEN I REALIZED WHAT KIND OF PROBLEM THAT WAS, 
I SIMPLY DON'T DO IT ANYMORE. IF THEY WANT AN ORDER OF SOME 


OF THE TERMS, THEN I HAVE THEM SPELL OUT WHAT OF THE TERMS 
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THEY CONSIDERED TO BE APPROPRIATE FOR THE COURT ORDER AND 
THEN I GO OVER THEM AND SAY IS THIS REALLY SOMETHING THAT 
IS THE BUSINESS OF THE COURT TO BE ORDERING AND ENFORCING 
WITH CONTEMPT OR NOT? 

AND I MAKE SURE THAT IT IS THE KIND OF CLEAR 
AND CONCISE ORDER THAT CAN BE THE SUBJECT OF A CONTEMPT 
PROCEEDING. SO MY BELIEF IS JUDGE BRECKENRIDGE, BEING A VERY 
CAREFUL JUDGE, FOLLOWS ABOUT THE SAME PRACTICE AND IF HE HAD 
BEEN PRESENTED THAT WHOLE AGREEMENT AND IF HE HAD BEEN ASKED 
TO ORDER ITS PERFORMANCE, HE WOULD HAVE DUG HIS FEET IN 
BECAUSE THAT 1S ONE OF THE -- I HAVE SEEN ~-- I CAN'T SAY -- 
I'LL SAY ONE OF THE MOST AMBIGUOUS, ONE-SIDED AGREEMENTS 1 
HAVE EVER READ. AND I WOULD NOT HAVE ORDERED THE ENFORCEMENT 
OF HARDLY ANY OF THE TERMS HAD I BEEN ASKED TO, EVEN ON THE 
THREAT THAT, OKAY, THE CASE IS NOT SETTLED. 

I KNOW WE LIKE TO SETTLE CASES. BUT WE DON'T 
WANT TO SETTLE CASES AND, IN EFFECT, PROSTRATE THE COURT 
SYSTEM INTO MAKING AN ORDER WHICH IS NOT FAIR OR IN THE 
PUBLIC INTEREST. 

SO BASICALLY, I HAVE TO CONCLUDE BASED ON THE 
RECORD THAT THERE WAS NO ORDER; SIMPLY, HE WASN'T PRESENTED 
THE ORDER. HE WAS NOT ASKED TO ORDER ITS PERFORMANCE. HE 
DIDN'T ORDER ITS PERFORMANCE. 


THE FIRST TIME THAT WOULD BE DONE WOULD BE IN 


RESPONSE TO YOUR MOTION AT THIS TIME. 


MR. HERTZBERG: JUDGE, LET ME RESPOND TO THAT. 
FIRST OF ALL, I THINK YOUR HONOR KNOWS WE ARE 


NOT CLAIMING THAT JUDGE BRECKENRIDGE SO ORDERED THE TERMS 
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OF THE AGREEMENT. ALL WE ARE SAYING, AND WE ARE NOT ASKING 
FOR CONTEMPT RULING FROM THIS COURT -- 
THE COURT: BUT WAIT A MINUTE. BECAUSE THAT IS A 
DISTINCTION WITHOUT A DIFFERENCE. 
IF HE HAD ORDERED THAT THE COURT RETAIN JURIS- 
DICTION TO ENFORCE THE AGREEMENT, HE IS DOING THE SAME THING 
BECAUSE HE IS SAYING BRING YOUR PROBLEMS TO ME; I WILL THEN 
READ THE AGREEMENT; I WILL THEN DECIDE WHAT TO DO BY WAY OF 
ENFORCING. AND IF THE AGREEMENT IS AMBIGUOUS, THEN HE HAS 
PUT ON THE COURT THE CONCEPT OF, IN EFFECT, ENFORCING 
THE AGREEMENT THAT HE, EVIDENTLY, HADN'T SEEN. 
MR. YANNY: YOUR HONOR, I DON'T KNOW WHAT THE NATURE 
OF YOUR PRIVATE PRACTICE WAS, BUT MINE HAS BEEN A LITTLE BIT 
OF TRANSACTION AND A LITTLE BIT OF LITIGATION. ONE OF THE 
THINGS THAT I HAVE FOUND, AND IT IS FAIRLY STANDARD IN 
AGREEMENTS WHERE PARTIES ARE AGREEING TO DO A VARIETY OF 
THINGS, INCLUDING JURISDICTION, THAT THEY AGREE TO PERSONAL 
JURISDICTION OVER PARTIES. 
AND THAT MAY VERY WELL HAVE BEEN WHAT WAS 
CONTEMPLATED, AT LEAST, FROM MR. ARMSTRONG'S POINT OF VIEW. 
HE DEPARTED THE JURISDICTION OF THIS COURT 
AND -- 
THE COURT: WHAT IS YOUR POINT? 
MR. YANNY: THE COURT MAY HAVE SIMPLY BEEN TRYING TO 
SAY THAT EVEN THOUGH ACTION MAY HAVE OCCURRED OUTSIDE THE 
JURISDICTION OF CALIFORNIA, THE PARTIES, BY WAY OF SETTLE- 
MENT, MAY HAVE AGREED TO PERSONAL JURISDICTION AS OPPOSED 


TO: ae 





FORM CAL.28 


PENGAD/WEST, FRESNO, CA 93725 — 


10 


11 


12 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


54. 


THE COURT: THAT IS ONE OF THE PROBLEMS OF A CRYPTIC 
STATEMENT IN AN AGREEMENT AND NOT IN AN ORDER. I DON'T 
KNOW WHAT IT MEANT. 
MR. HERTZBERG: I JUST WANT TO HAND ONE MORE DOCUMENT 
UP TO YOU AND MAKE THIS PART OF THE RECORD. 
MR. ARMSTRONG TOLD THE COURT OF APPEAL HE 
THOUGHT LOS ANGELES SUPERIOR COURT RETAINED JURISDICTION. 
MAY THE RECORD REFLECT THAT IN HIS APPELLATE 
BRIEF TO THE COURT OF APPEAL DATED FEBRUARY 21ST, 1990 WITH 
THE SIGNATURE OF GERALD ARMSTRONG BEGINNING AT THE BOTTOM 
OF PAGE 2 AND THE TOP OF PAGE 3, THE TITLE IS "DEFENDANT'S 
PETITION FOR PERMISSION TO FILE RESPONSE AND TIME TO FILE." 
MR. ARMSTRONG SAYS "INTER ALIA, I'LL BE 
ADDRESSING AS SOON AS POSSIBLE MY MOTION -- " HE IS NOW 
TELLING THIS TO THE COURT OF APPEAL -- "OR OTHER APPROPRIATE 
ACTION IN THE LOS ANGELES SUPERIOR COURT WHICH RETAINS 
PURSUANT TO CLAUSE 20 OF THE SETTLEMENT AGREEMENT JURIS- 
DICTION TO ENFORCE ITS TERMS." 
THIS IS TO ANSWER A QUESTION, LEST THERE BE 
ANY DOUBT AS TO WHAT MR. ARMSTRONG THOUGHT, WHAT JUDGE 
BRECKENRIDGE'S UNDERSTANDING OR ANYONE ELSE'S UNDERSTANDING 
OF THE CONTINUING ROLE OF THIS COURT. 
NOW, I WANT TO MOVE ON. 
MS. PLEVIN: WE CAN'T MOVE ON. I NEED TO RESPOND TO 
THAT. 
THE COURT: NOW WE'LL HEAR FROM MR. ARMSTRONG'S 
COUNSEL. 


MS. PLEVIN: ON THAT POINT, IT ONLY GOES TO THE 
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CONCEPT THAT THE PARTIES ARE UNDER THE MISAPPREHENSION 
THAT THEY COULD CONFER JURISDICTION BY MERELY PUTTING IT IN 
THEIR SETTLEMENT AGREEMENT. 
THAT 1S THE ERRONEOUS CONCEPT UPON WHICH A 
LOT OF THE MOVING PARTIES' ARGUMENTS SEEMS TO BE BASED. 
MR. ARMSTRONG, NOT AN ATTRORNEY WRITING THIS 
IN PRO PER, HAD NO REASON TO QUESTION WHETHER IT WAS OR WAS 
NOT THE LEGITIMATE EFFECT OF CONFERRING JURISDICTION. 
THE COURT: YOU HAVE MADE YOUR POINT. I THINK IT IS 
AN APPROPRIATE TIME -- TELL ME IF YOU ARE THROUGH ON THE 
RETAINING JURISDICTION POINT; ARE YOU? 
MR. HERTZBERG: YES. 
THE COURT: NOW, I THINK YOU HAVE NOW BEEN WANTING TO 
PUT YOUR POSITION FORWARD AS TO THE BASIS FOR JURISDICTION 
OF THE COURT. AND I INITIALLY REFERRED TO 664.6 WHICH REFERS 
TO-es 
MR. HERTZBERG: I HAVE ONE MORE POINT FOR THE RECORD. 
I SAID YES PRECIPITOUSLY. 
WE RELY NOT ONLY ON THE DOCUMENTS AND ARGUMENTS 
MADE SO FAR, BUT ALSO ON THE INHERENT JURISDICTION OF THIS 
COURT TO ENFORCE IN A SETTLEMENT AGREEMENT WHERE THERE IS 
A CLAIM THAT THE PARTIES THAT WERE BEFORE THIS COURT 
PROPERLY SETTLED THE CASE AND THERE HAVE BEEN BREACHES OF 
THE KIND AND VIOLATIONS OF THE AGREEMENT OF THE KIND THAT 
WE ALLEGE HERE AND THIS ARGUMENT STANDS APART AND SEPARATELY 
FROM THE ARGUMENTS WE HAVE MADE PREVIOUSLY TO THE COURT 
EXPLICITLY IN THESE VARIOUS DOCUMENTS WE HAVE BEEN DEBATING 


ABOUT THAT IT HAD CONTINUING JURISDICTION. 
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THE COURT: SO YOU ARE SAYING INDEPENDENT OF ANY ORDER, 
THE COURT HAS AUTHORITY TO GO TO THE MOON? 

MR. HERTZBERG: TO WHAT? I DIDN'T SAY THAT. 

THE COURT: YOU ANSWERED BEFORE I FINISHED THE 
QUESTION. SO, PLEASE, LISTEN CAREFULLY. 

_T HTINK WHAT YOU ARE SAYING IS THE COURT HAS 

INHERENT AUTHORITY INDEPENDENT OF ANY ORDER THAT IT HAS MADE 
OR INDEPENDENT OF ANY ACTION THAT IS PENDING TO ENFORCE A 
SETTLEMENT AGREEMENT THAT SAYS THAT THE COURT WOULD HAVE 
JURISDICTION TO DO SO? 

MR. HERTZBERG: THAT'S RIGHT. AND I WILL EVEN TAKE 
AN ADDITIONAL POSITION; NOT ONLY THAT, BUT EVEN IF IT HADN'T 
SAID IN THE AGREEMENT THAT THE COURT WAS RETAINING JURIS- 
DICTION, THAT, FOR THE RECORD, WOULD BE OUR POSITION. BUT, 
CERTAINLY, THE PARTIES HAVE SAID IT, YES. 

THE COURT: THAT IS ALL, PRIVATE AGREEMENTS? 

MR. HERTZBERG: SETTLEMENT AGREEMENT, YOUR HONOR, 
NOT JUST A PRIVATE CONTRACT. THIS IS A SETTLEMENT OF LITI- 
GATION THAT WAS PENDING BEFORE THIS COURT BY PARTIES THAT 
WERE PROPERLY BEFORE THIS COURT. 

THE COURT: SO IT IS ACTUALLY AN AGREEMENT THAT SETTLED 
ALL OR A PORTION OF THE PENDING PIECE OF LITIGATION? 

MR. HERTZBERG: ADDITIONALLY, SEPARATELY AND ESPECIALLY, 
IF IT IS NOT EVERY AGREEMENT, ESPECIALLY WHERE THE PARTIES 
HAVE AGREED THAT THE COURT SHALL HAVE CONTINUING JURISDICTION. 

THE COURT: THAT IS A SUBJECT THAT 664.6 COVERS, IF 
PARTIES TO PENDING LITIGATION STIPULATE IN WRITING, WHICH 


THEY DID HERE, OR ORALLY BEFORE THE COURT, WHICH THEY DIDN'T 
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DIDN'T HERE, FOR SETTLEMENT OF THE CASE OR PART THEREOF, THE 
COURT, UPON MOTION, MAY ENTER JUDGMENT PURSUANT TO THE 
TERMS OF THE SETTLEMENT. 
MS. PLEVIN: LET ME ADDRESS THAT, YOUR HONOR. 

I THINK THERE ARE SEVERAL FACTORS IN THAT 
SECTION WHICH DETERMINES OR ARE QUITE CONCLUSIVE THAT THAT 
DOES NOT APPLY TO THE PRESENT PROCEEDINGS AND THE SETTLEMENT 
AGREEMENT AND IN THIS CASE. 

NUMBER ONE, IT SAYS THAT THE COURT MAY ENTER 
IT UPON MOTION. 

NUMBER TWO, IT WILL BE ENTERED AS A JUDGMENT. 

WE KNOW FROM THE TRANSCRIPT OF DECEMBER 11, 
1986 SEVERAL THINGS; THAT WAS THE EXPLANATION TO THE COURT; 
THAT WAS THE FORMALIZATION OF THE FACT THAT THIS WAS A 
SETTLEMENT; IT WAS BRINGING TO JUDGE BRECKENRIDGE; DEAR 
JUDGE, WE DON'T HAVE TO GO TO TRIAL; AREN'T YOU HAPPY? 
LET ME OUT OF HERE. 

AND IT WAS THE REVIEW OF THOSE UNIQUE ORDERS, 
THE SEALING ORDER, THE ORDER WITH RESPECT TO THE RETURN OF 
EXHIBITS AND SO FORTH THAT REQUIRED SPECIFICALLY THE COURT'S 
ATTENTION THAT COULD NOT BE SUMMARILY DEALT WITH BY THE 
PARTIES THEMSELVES. 

THEY COULD SIGN A SETTLEMENT AGREEMENT THEM- 
SELVES; THEY COULD FILE VOLUNTARY DISMISSALS; THEY DID NOT 
HAVE TO COME TO COURT TO DO THAT. 

THEY HAD TO COME TO COURT, HOWEVER, TO TAKE 
CARE OF CERTAIN OTHER DETAILS THAT WERE PURPORTEDLY A PART 


OF THE AGREEMENT. AND THEY DID SO. THERE WAS NQ MOTION. 


ae oo 
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IT WAS AN ANNOUNCEMENT TO THE COURT THIS IS WHAT WE HAVE; 
WE HAVE A SETTLEMENT. THIS IS WHAT WE HAVE STIPULATED TO 
AND, THUS, THE DECEMBER 11, 1986 TRANSCRIPT IS VERY, VERY 
REVEALING. 

THE COURT: WAIT. LET'S ASSUME THAT YOU ARE RIGHT 
AND THAT THERE IS NO BASIS, FROM WHAT JUDGE BRECKENRIDGE 
DID, FOR A CONTINUING JURISDICTION OF THE COURT TO ENFORCE 
THE SETTLEMENT AGREEMENT AS CONTRASTED WITH DEALING WITH THE 
SEALING AGREEMENT. 

NOW, ALTHOUGH, FRANKLY, I GUESS THE SEALING 
AGREEMENT IS A SPECIFIC TERM OF THE SETTLEMENT AGREEMENT, 
BUT WE ARE DEALING WITH OTHER TERMS. 

MS. PLEVIN: IT WAS A SEPARATE ORDER WITH RESPECT TO 
SEALING. 

THE COURT: LET'S ASSUME YOU ARE RIGHT ON THAT AND IN 
1986 THAT CHAPTER WAS HARD AND CLOSED; NOW WE ARRIVE HERE 
IN 1991. NOW THERE IS A MOTION AND THE MOTION SEEKS 
ENFORCEMENT OF THE SETTLEMENT AGREEMENT. 

1 TAKE IT THE MOVING PARTY IS RELYING IN PART, 
AT LEAST, ON 664.6. 

MS. PLEVIN: I DON'T BELIEVE 50, YOUR HONOR. I DON'T 
BELIEVE IT WAS IN THEIR PAPERS AT ALL. THEY RELY IN THEIR 
PAPERS ON -- 

MR. HERTZBERG: WE DO RELY ON IT, YOUR HONOR. 

MS. PLEVIN: AS A RESULT OF THE COMMENTS THIS MORNING, 
IT WAS NOT IN THEIR PAPERS. 

127CA)4 GIVES THE COURT THE INHERENT JURIS- 


DICTION TO ENFORCE AN ORDER AND JUDGMENT AND PROCESS. THAT 
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1S THE SECTION ON WHICH THE MOVING PARTIES RELIED IN THEIR 
MOVING PAPERS, YOUR HONOR. THAT IS THE SECTION WITH WHICH 
THEY REFERRED TO THAT EXHIBIT Q WHICH IS THE ORDER DISMISSING 
ACTION AND, OF COURSE, THAT IS NOT APPLICABLE BECAUSE THERE 
WAS NO ADOPTING OF THE TERMS OF THE SETTLEMENT AGREEMENT AS 
AN ORDER OF THE COURT. IF THERE IS ANYTHING THAT IS CLEAR, 
THAT IS CLEAR. 

AND THAT ALSO GOES TO THE SECOND PART OF WHAT 
1 WANTED TO SAY AND THAT IS THAT 664.6, FOR LIKE REASON, 
CANNOT APPLY. 

LET ME REFER THE COURT TO DATASTRONIC SYSTEMS 
CORPORATION VS. SPERON, INC. 176 CAL. APP. 3D. 1186, 222 
CAL. REPORTER 658, A SECOND DISTRICT OPINION, 1986. 

AND IN THIS DECISION, DIRECTED SOLELY AND 
SPECIFICALLY TO THE APPLICATION OF 664.6, THE COURT NOTED 
QUOTING ANOTHER CASE CORKLAND VS. BOSCOE, THAT ACTING UPON 
A SECTION 664 AGREEMENT, IT MUST BE BY MOTION AND THEN, 
"THE TRIAL COURT MUST DETERMINE WHETHER PARTIES ENTERED INTO 

A VALID AND BINDING SETTLEMENT OF ALL OR PART OF THE CASE. 

IN MAKING THIS DETERMINATION, TRIAL JUDGES MAY RECEIVE ORAL 
TESTIMONY OR MAY DETERMINE THE MOTION UPON DECLARATIONS 
ALONE." 

IT IS OBVIOUS THAT DOES NOT APPLY HERE. THERE 
WAS NO MOTION BEFORE THE COURT TO REDUCE THE SETTLEMENT 
AGREEMENT INTO JUDGMENT. 

THE COURT: BUT WE HAVE NONE NOW. WE HAVE A MOTION 

NOW TO ENFORCE THE SETTLEMENT. 


MS. PLEVIN: UNLESS THE COURT RETAINED JURISDICTION 
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IN 1986, THERE ARE NO PROCEEDINGS FOR THE COURT NOW TO OPEN 
UP THE ISSUE OF WHETHER TO ENTER IT AS A JUDGMENT. 
IT HAS TO BE PENDING LITIGATION, YOUR HONOR. 
IF YOU LOOK AT 664.6, IT REQUIRES THAT THE PARTIES MUST -- 
IF PARTIES TO PENDING LITIGATION STIPULATE, ACCORDINGLY, IT 
APPLIES ONLY AT THE TIME; THAT IS CURRENT LITIGATION. 
THE COURT: SEE IF THIS ISN'T A LOGICAL READING OF 
664.6: 
"IF THE PARTIES TO LITIGATION WHILE 
IT 1S PENDING STIPULATE IN WRITING FOR SETTLEMENT 
OF THE CASE, THE COURT, UPON MOTION AT ANY TIME, 
MAY ENTER JUDGMENT OR ORDER PURSUANT TO THE TERMS 
OF THE STIPULATION." 
NOW, I HAVE ADDED "OR ORDER"; IN OTHER WORDS, 
IT IS FAIRLY STANDARD THAT THE PARTIES WILL ENTER INTO A 
STIPULATION, FOR EXAMPLE, THE CASE IS SETTLED; WE AGREE TO 
TAKE $100,000, $10,000, YOU KNOW, DOWN AND SO MUCH OVER A 
PERIOD OF TIME AND THEN IF YOU DON'T PAY, JUDGMENT WILL BE 
ENTERED IN THIS AMOUNT OR THAT AMOUNT. 
AND THEN THE CASE IS DISMISSED OR, ACTUALLY, 
IF THERE IS A QUESTION WHETHER THE CASE IS REALLY DISMISSED 
UNDER THE SITUATION, IT IS USUALLY -- 
MS. PLEVIN: EXACTLY. 
THE COURT: YOU ARE SAYING THAT IF A JUDGMENT IS 
ENTERED OR A DISMISSAL IS ENTERED, THEN -- 
MS. PLEVIN: IT TERMINATES THE PROCEEDING AND THERE 
1S NO PENDING LITIGATION. 


IN YOUR SCENARIO, YOUR HONOR, THE DISMISSAL 





PENGAD/WEST, FRESNO, CA 93725 — fORM CAL-24 


12 


13 


14 


15 


20 


21 


22 


23 


24 


25 


26 


or 


28 


61 


IS NOT GOING TO BE FILED UNTIL THE JUDGMENT IS COMPLETELY 
PAID OR THE SETTLEMENT AGREEMENT IS COMPLETELY PAID. AT 
THAT POINT THE DISMISSAL TS FILED AND THERE 1S NO PENDING 
LITIGATION. 
THE COURT: I GUESS THE OTHER POINT YOU ARE MAKING 
1S IF THE CASE IS DISMISSED, YOU CAN'T HAVE A JUDGMENT. 
MS. PLEVIN: CORRECT. 
THE COURT: YOU SIMPLY CAN'T HAVE A JUDGMENT AFTER A 
DISMISSAL. 
MS. PLEVIN: THAT IS CORRECT. 
NOW, MY ARGUMENT AND MY THEORY ABOUT THIS 
THAT 1 THINK IS GROUNDED IN THIS CASE AND IN OTHERS IS 
BACKED UP BY THE ANALYSIS GIVEN IN THE FEW CASES THAT EXIST 
ON 664.6 AND I BELIEVE, ALSO, THE NOTES IN THE ANNOTATIONS 
WHICH WENT TO THE ISSUE THAT THIS WAS PROVIDED -- THIS WAS 
ENACTED SPECIFICALLY BECAUSE WHEN THE PARTIES TO A SETTLEMENT 
AGREEMENT WHICH REQUIRED, TYPICALLY, THE PAYMENT OF MONEY 
IN EXCHANGE FOR THE DISMISSAL AND SO FORTH, DID NOT ACTUALLY 
FOLLOW THROUGH ON THAT, HOW DID THE PARTIES ENFORCE THE 
SETTLEMENT AGREEMENT. AND IT ANTICIPATED THAT WE ARE 
DEALING WITH THE RESOLUTION OF THE PENDING LITIGATION PRIOR 
TO THE ENTRY OF DISMISSAL. I THINK THAT IS VERY CLEAR IN THE 
HISTORY AND QUITE CLEAR ALSO IN THE LANGUAGE. 
| IT BEGS LINGUISTIC LOGIC TO TALK ABOUT ON THE 
ON THE HAND THAT THE LITIGATION MUST BE PENDING AND ON THE 
OTHER HAND, TO COME IN FIVE, TEN YEARS LATER AND SAY OH, 
NOW WE WANT TO REDUCE IT TO A JUDGMENT. YOU CAN'T. 


THE COURT: I THINK A BETTER WAY TO MAKE THE POINT IS 
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THAT IF A SETTLEMENT AGREEMENT CALLS FOR A JUDGMENT TO BE 
ENTERED, THEN UNLESS THE JUDGMENT IS ENTERED, IT IS PENDING 
AND 664.6 APPLIES. 

BUT IF THE SETTLEMENT AGREEMENT CALLS FOR A 
DISMISSAL AND THE CASE IS THEN DISMISSED, THEN HOW CAN YOU 
HAVE A JUDGMENT? 

YOU CAN READ THIS SECTION AS SAYING YOU CAN 
STILL HAVE AN ORDER; IN OTHER WORDS, THE AGREEMENT MIGHT 
CALL FOR A DISMISSAL. AND THE CASE MIGHT BE DISMISSED. BUT 
THE AGREEMENT, HAVING BEEN ENTERED INTO WHILE THE CASE WAS 
PENDING, THEN THE COURT UNDER 664 COULD ISSUE AN ORDER 
ENFORCING, YOU KNOW, THE LATER PAYMENT OF THE MONEY OR 
WHATEVER. 

NOW, ONE OF THE PROBLEMS THAT WE OPEN UP 
IS THE KIND OF PROBLEM THAT WE ARE NOW DEALING WITH HERE; 
THAT YOU COULD HAVE ALL SORTS OF PROVISIONS IN THOSE SETTLE- 
MENT AGREEMENTS SUCH AS CONFIDENTIALITY, NOT A SEALED COURT 
RECORD, BUT EVERYEODY WILL MAINTAIN EVERYTHING CONFIDENTIAL; 
NEVER GIVE A PRESS RELEASE; I'LL DO MY BEST TO GET YOU A JOB 
ELSEWHERE, LOTS OF THINGS THAT A PARTY CAN COME INTO COURT 
AND SAY WE ENTERED INTO THE SETTLEMENT; PAID $10,000; 
DISMISSED THE CASE. THE PLAINTIFF DISMISSED THE CASE, BUT 
LOOK AT THE FOURTH PAGE IN THE FIFTH PARAGRAPH; THEY NEVER 
DID THAT, JUDGE. SO WE DON'T NEED TO GO TO COURT AND FILE 
AN ACTION UNDER 664. 

MS. PLEVIN: THEY ARE BARRED. IT IS NO LONGER PENDING. 
THE COURT: MY POINT IS UNDER 664, IF WE READ IT IN 


EFFECT THE WAY THE MOVING PARTY IS READING IT, THEN WE ARE 
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OPENING UP A WHOLE NEW AREA HERE OF JUDICIAL HEARINGS WHERE 
THERE IS NO RIGHT TO A JURY, FOR EXAMPLE, AND -- 

MS. PLEVIN:. AS IN THIS CASE. 

MR. YANNY: THE PUBLIC DOES NOT HAVE ACCESS. 

THE COURT: SOQ BASICALLY, I AM CONCLUDING, I THINK, 
THAT 664.6 DOES NOT GRANT THIS COURT JURISDICTION OVER MR. 
ARMSTRONG PERSONALLY OR JURISDICTION TO, QUOTE, ENFORCE THE 
AGREEMENT; NOR DOES 127CA)4 IN THAT THERE NEVER WAS AN ORDER 
BY JUDGE BRECKENRIDGE REQUIRING THE PARTIES TO PERFORM THE 
AGREEMENT. 

MY BELIEF IS THAT HAD HE BEEN ASKED TO DO SO, 

HE WOULD HAVE DECLINED EVEN ON PAIN OF HAVING THE SETTLEMENT 
BLOW UP BECAUSE THAT IS JUST ANOTHER FOUR LAWSUITS WAITING 
TO HAPPEN, IN MY EXPERIENCE, WHEN YOU HAVE AN AGREEMENT 
LIKE THIS. 

MR. HERTZBERG: I TAKE IT YOUR HONOR IS DENYING OUR 
MOTION, THEN, ON THE BASIS OF LACK OF JURISDICTION? 

THE COURT: I THINK THAT IS WHAT IT COMES DOWN TO. 

SO THE MINUTE ORDER WILL SHOW THAT THE MOTION 

IS DENTED. 

MR. YANNY: THERE IS ONE OTHER MATTER, YOUR HONOR. 

THE COURT: THIS FIRST MOTION IS DENIED ON THE BASIS 
THAT JUDGE BRECKENRIDGE DID NOT SIGN AN ORDER OR MAKE AN 
ORDER REQUIRING THE PARTIES TO PERFORM THE DOCUMENT ENTITLED 
MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT AGREEMENT"; 
NOR DID JUDGE BRECKENRIDGE SIGN ANY ORDER RESERVING JURIS- 
DICTION INS THE COURT IN THIS CASE TO ENFORCE SAID AGREEMENT. 


THE COURT 1S AWARE THAT THE PARTIES STIPULATED 
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IN THERE, QUOTE, JOINT STIPULATION OF DISMISSAL, END QUOTE, 
PAGE 2, LINES 5 AND 6, QUOTE, THIS COURT SHALL RETAIN 
JURISDICTION AND MAY REOPEN THIS CASE AT ANY TIME FOR THE 
PURPOSE OF ENFORCING SAID AGREEMENT, END QUOTE. 
AND, FURTHER, IT APPEARS THAT JUDGE BRECKEN- 
RIDGE MAY HAVE BEEN AWARE OF THAT AGREEMENT BETWEEN THE 
PARTIES; BUT IT NEVERTHELESS, APPEARS THAT JUDGE BRECKEN- 
RIDGE WAS NOT ASKED TO AND DID NOT ORDER THE PARTIES TO 
PERFORM THE AGREEMENT; NOR DID HE ORDER CONTINUING JURIS- 
DICTION AS THE PARTIES EVIDENTLY DESIRED HIM TO DO. 
THE MOVING PARTY ASSERTS THAT THIS COURT HAS 
JURISDICTION TO GRANT THIS MOTION PURSUANT TO CCP 127(AD4. 
ARE YOU RELYING ON CCP 127(A)4? 
MR. HERTZBERG: AND ALSO 664.6. 
THE COURT: WE'LL GET TO THAT IN A MINUTE. 
DO YOU HAVE IT THERE? MAY I SEE IT? 
MR. HERTZBERG: WE HAVE IT IN TWO PLACES. WE HAD IT 
MISCITED, YOUR HONOR, IN ONE PAPER. 
MS. PLEVIN: THE TEXT OF 127CA)4, YOUR HONOR, IS ON 
PAGE 2 OF MR. ARMSTRONG'S SUPPLEMENTAL OPPOSITION TO THE 
JURISDICTIONAL ISSUE. 
MR. HERTZBERG: 1 THINK WE CITED IT AS -- I BELIEVE 
THIS IS THE CORRECT TEXT. 
THE COURT: THAT IS WHAT THREW ME A LITTLE BIT. 
SO YOU CITED IT AS 128CA)4; IN ANY EVENT, IT 
PROVIDES EVERY COURT'SHALL HAVE THE POWER TO DO ALL THE 


FOLLOWING ... " 


SO BACK IN THE MINUTE ORDER; HOWEVER, IT 
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REALLY IS 128CAD4. SO MAKE THAT 128CA)4; HOWEVER, CCP 
128CA)4 RELATES TO COMPELLING OBEDIENCE TO ITS JUDGMENTS, 
ORDERS AND PROCESS. AND AS INDICATED, THERE IS NO SUCH 
JUDGMENT OR ORDER HEREIN. 

DURING THE PROCEEDINGS MOVING PARTY ALSO 
RELIED UPON SECTION 664.6 OF THE CODE OF CIVIL PROCEDURE; 
HOWEVER, IT APPEARS THAT ON DECEMBER 11, 1986 THIS ACTION 
WAS DISMISSED WITH PREJUDICE. THEREFORE, THIS COURT LACKS 
JURISDICTION UNDER 664.6 OF THE CODE OF CIVIL PROCEDURE 
SINCE THIS SECTION CEASES TO BE A JURISDICTIONAL BASIS AFTER 
ENTRY OF JUDGMENT OR JUDGMENT OF DISMISSAL FOR THE REASONS 
AND ON THE GROUNDS SET FORTH IN THE NOTES OF THE OFFICIAL 
COURT REPORTER. 

NOW, TURNING TO THE YANNY MOTION. 

MR. HERTZBERG: I JUST WANTED THE RECORD TO REFLECT 
THAT WE OBJECT TO THIS GROUND FOR DENYING THE MOTION, FOR 
DISMISSING THE MOTION, JUST FOR THE RECORD SO THE RECORD IS 
ABSOLUTELY CLEAR. 
THE COURT: ALSO ON CALENDAR THE MOTION OF JOSEPH A. 

YANNY FOR LEAVE TO INTERVENE IN THE PENDING ACTION AND FOR 
ACCESS TO SEALED FILES. 

I AM GOING TO CONSIDER THIS NOT AS A MOTION 
TO INTERVENE AS A PARTY PLAINTIFF OR DEFENDANT, BUT A MOTION 
SEEKING ACCESS TO DOCUMENTS SEALED UNDER COURT ORDER. 

AND THAT ELIMINATES A LOT OF THE ARGUMENT 
AS TO THE TECHNICALITIES OF FILING OF A COMPLAINT IN INTER- 
VENTION AS SUCH. 


ACTUALLY, IN YOUR PAPERS, MR. YANNY, YOU ALSO 
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ARGUE THAT YOU WANT TO INTERVENE FOR THE PURPOSES OF ARGUING 
ON MR. ARMSTRONG'S BEHALF AGAINST AN INJUNCTION OR DAMAGES. 
AND I AM DISREGARDING THAT BECAUSE IT IS MOOT IN VIEW OF THE 
RULING IN THE ENTIRE MOTION. 

MR. YANNY: JUST FOR THE RECORD, TO ARGUE ON MY OWN 
BEHALF TO BLOCK GRANTING OF AN INJUNCTION AGAINST MR. 
ARMSTRONG BECAUSE IT WOULD HAVE A SUBSTANTIAL EFFECT ON MY 
ABILITY TO GET EVIDENCE OR TO TALK TO OR ASSOCIATE -- 

THE COURT: I WON'T FURTHER CHARACTERIZE IT. YOU CAN 
ARGUE THAT ELSEWHERE, MEANING EVIDENTALLY BEFORE JUDGE 
CARDENAS, MAYBE. 

NOW, YOU DO MAKE ONE OTHER ARGUMENT OTHER THAN 
THE SEALED DOCUMENTS AND THAT IS THAT YOU WANT TO IN EFFECT 
HAVE A CLARIFICATION OF THE AGREEMENT; THAT HE NEED NOT 
ABIDE BY IT BECAUSE ABIDING BY IT PREVENTS YOU FROM GATHERING 
EVIDENCE. 

AND I SUGGEST TO YOU THAT THAT IS NOT CORRECT 
IN THAT HAVING READ THE AGREEMENT, YOU ARE FREE TO SUBPOENA 
HIM AND TO DEPOSE HIM WITHOUT HIM VIOLATING THE AGREEMENT. 

MR. DRESCHER: I WANTED TO NOTE FOR THE COURT IN THAT 
REGARD THAT MR. ARMSTRONG IS ALREADY UNDER SUBPOENA IN THE 
AZNARAN CASE. THE DEPOSITION HAS BEEN ORDERED BY JUDGE 
CARDENAS TO BE CONCLUDED BY THE END OF THE MONTH. 

THE COURT: VERY GOOD. SO THE ONLY THING BEFORE THE 
COURT AND COUNSEL IN THIS MOTION IS MR. YANNY'S OVERTURE TO, 
IN EFFECT, UNSEAL THE FILE. AND I HAVEN'T SEEN ANYTHING IN 
YOUR PAPERS EITHER IDENTIFYING OR EVEN -- WHICH MIGHT BE 


DIFFICULT, SINCE YOU DON'T KNOW WHAT IS IN THERE. 
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MR. YANNY: YES, JUDGE. 

THE COURT: BUT EVEN SHOWING THAT THERE LIKELY IS 
SOMETHING IN THE FILE THAT WOULD EVEN POSSIBLY ASSIST YOU 
IN THIS CASE WHEREIN THE CHURCH IS PROCEEDING AGAINST YOU 
IN ANOTHER CASE -- 

MR. YANNY: YOUR HONOR, IF I MIGHT ADDRESS THE POINT 
IN ORDER, FIRST OF ALL, I APPRECIATE THE FACT THAT I DO HAVE 
THE OPPORTUNITY TO SUBPOENA MR. ARMSTRONG. BUT IT IS MY 
PROPOSITION THAT I DON'T HAVE TO. AND I SHOULD NOT BY WAY 
OF PRIVATE AGREEMENT BETWEEN PARTIES BE BOUND TO SEEK A 
SUBPOENA IN ORDER TO SIT DOWN AND PREPARE MY CASE, TO 
GATHER EVIDENCE, TO SIT DOWN WITH WITNESSES WHO HAVE INFOR- 
MATION AND TO DEBRIEF THEM IN PRIVATE, IF NEED BE, IF 1 
WANT TO. 

IT DON'T NEED TO BE IN A SITUATION WHERE I HAVE 
PLAINTIFF'S COUNSEL STARING OVER MY SHOULDER AS I PREPARE 
MY CASE. 

1 DON'T NEED TO DO THAT. AND I THINK IT IS 
UNFORTUNATE. 

THE COURT: BUT, YOU SEE, YOU HAVE HEARD MY ANALYSIS 
AND CONCLUSION THAT I HAVE NO JURISDICTION OVER THAT AGREE- 
MENT. 

MR. YANNY: BUT THE COMMENTS THAT YOU MADE ON THE 
RECORD COULD PERHAPS BE -- I HEAR WHAT YOUR HONOR IS SAYING 
WITH RESPECT TO THAT AGREEMENT, BUT THE UNFORTUNATE PART IS 
THE COURT MAY BE DOING THIS IN LIGHT OF ME, PURE AND SIMPLE, 
BUT SETTING A PRECEDENT THAT COULD BE APPLIED TO OTHERS. 


THE COURT: NO. LET ME SAY THAT AS LONG AS THIS CASE 
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1S PENDING BEFORE ME, I WILL ENTERTAIN, AS I DO IN ANY CASE 
WHERE THERE IS A SEALING ORDER, ANY MOTION BY ANY LEGITI- 
MATELY INTERESTED PARTY TO PARTIALLY OR WHOLLY UNSEAL THE 
RECORD. 

I HAVE INDICATED THAT PARTIALLY UNSEALING A 
RECORD IS A STICKY BUSINESS. BUT THAT IS WHAT HAS HAPPENED 
HERE. 

BUT ANY RULING I MAKE ON YOUR MOTION WILL HAVE 
NO PRECEDENTIAL EFFECT ON ANYONE ELSE SEEKING TO UNSEAL THE 
RECORD IN ANY DEGREE. 

MR. YANNY: IF I MAY FINISH BEFORE -- 

THE COURT: LET'S GO TO THE NEXT POINT. THAT POINT HAS 
BEEN -- 

MR. YANNY: YOUR HONOR, WITH RESPECT TO HAVING TO 
SUBPOENA MR. ARMSTRONG, I SHOULDN'T HAVE TO; NEITHER SHOULD 
I HAVE TO -- 

THE COURT: LET'S GET TO THE DOCUMENTS BECAUSE THERE 
ARE TWO POINTS -- THREE. 

A, YOU HAVE DONE IT AND, SECONDLY, A LOT OF 
TIMES YOU HAVE TO DO IT AND YOU DON'T HAVE TO HAVE A 
CONSTITUTIONAL GUARANTEE TO BE ABLE TO INTERVIEW PEOPLE 
AND, THIRD, IT 1S BEYOND MY JURISDICTION. 

MR. YANNY: THE DOCUMENTS WHICH ARE STILL WITHIN THE 
COURT'S JURISDICTION, I WOULD LIKE TO POINT OUT TO THE COURT 
THAT THE COURT WAS QUITE ASTUTE IN POINTING OUT THAT IT IS 
VERY DIFFICULT FOR YOU TO PERHAPS GET, OR FOR ME TO SPECI- 
FICALLY SPELL OUT WHICH DOCUMENTS, IF ANY, THAT I MIGHT 


WANT WITH RESPECT TO THE PRESENTATION OF MY OWN DEFENSE 
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SINCE THE FILE IS SEALED AND I DON'T HAVE ACCESS TO IT; 
HOWEVER, IF YOUR HONOR WILL LOOK AT THE EXHIBITS SUBMITTED 
WHICH WERE THE COMPLAINT AND THE ANSWER IN THIS CASE, YOU 
WILL SEE THAT I AM SUED FOR BREACHING MY FIDUCIARY DUTIES 
BY MY FORMER COUNSEL BECAUSE I REPORTEDLY REPRESENTED MR. 
ARMSTRONG VIS-A-VIS THE ORGANIZATION SCIENTOLOGY. 
AND THAT RELATES DIRECTLY TO THIS LAWSUIT. 

| NOW, I CAN'T GET INTO THE FILES OF THIS LAW- 
SUIT TO SHOW WHAT THIS LAWSUIT WAS ABOUT, TO SHOW HOW I 
DIDN'T REPRESENT MR. ARMSTRONG; I DIDN'T REPRESENT THE 
ORGANIZATION VIS-A-VIS MR. ARMSTRONG; TO EXPLAIN THAT WHICH 
THEY HAVE ALREADY PUT INTO EVIDENCE IN THE YANNY I, WHICH 
WERE THE BILLS WITH RESPECT TO MY WORK FOR SCIENTOLOGY AND 
WHAT ALL OF THAT MEANT; BECAUSE I DON'T HAVE THOSE FILES, 
THAT IS NOT AVAILABLE TO ME. 

THE COURT: IS SOMEBODY CHARGING YOU WITH REPRESENTING 
MR. ARMSTRONG IN THIS CASE? 

MR. YANNY: IF YOU TAKE A LOOK AT THE COMPLAINT, YOUR 
HONOR, WHICH I HAVE SUBMITTED, IT IS AN EXHIBIT; I AM 
CHARGED WITH REPRESENTING MR. ARMSTRONG. 

THE COURT: IN THIS CASE? 

MR. DRESCHER: ABSOLUTELY NOT, YOUR HONOR. 

MR. YANNY: 1 AM PERSONALLY CHARGED WITH REPRESENTING 
MR. ARMSTRONG VIS-A-VIS THIS ORGANIZATION. 

MR. DRESCHER: BUT NOT THIS CASE. THAT WAS THE COURT'S 
QUESTION. 

THE COURT: WHICH PARAGRAPH, MR. YANNY? 


MR. YANNY: I DON'T HAVE IT IN FRONT OF ME. 
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MR. DRESCHER: YOU TOLD HIM IT WAS THIS CASE. WHY 
DON'T YOU TELL HIM WHERE IT SAYS THAT? 

MR. YANNY: ANOTHER THING, MY FILE WAS STOLEN A FEW 
NIGHTS AGO. 

MR. DRESCHER: MR. YANNY HAS A CASE IN FRONT OF JUDGE 
CARDENAS. THE SUBJECT MATTER OF THAT LAWSUIT BEGAN IN THE 
SUMMER OF 1991 WHEN IT WAS FOUND THAT MR. YANNY, WHO WAS 
PAID $2.1 MILLION TO REPRESENT THE CHURCH AND HE IS NOW 
REPRESENTING AZNARAN. HE IS ENJOINED FROM REPRESENTING THEM 
DIRECTLY OR INDIRECTLY. 

HE ADMITTED IN MR. ARMSTRONG'S PRESENCE TO 
ANOTHER CHURCH COUNSEL THAT HE WAS REPRESENTING HIM, 
ALTHOUGH HE SAYS IT IS MATTERS UNRELATED TO THE CHURCH. 
STILL, IT 1S 1990, 1991 -- 

THE COURT: UNLESS YOU CAN SHOW SOME ALLEGATION IN THE 
COMPLAINT AGAINST YOU THAT WOULD GIVE RISE TO THE RELEVANCE 
OF ANY MATERIAL IN THIS SEALED FILE, I THINK I MUST DENY 
THIS MOTION. 

MR. YANNY: I MAY HAVE -- 

MR. DRESCHER: LET ME ADD THE FOLLOWING BECAUSE IT IS 
PERTINENT TO THE COURT'S QUESTION TO MR. YANNY. 

THE ARMSTRONG CASE WAS SEALED MANY YEARS AGO. 
MR. YANNY IS NOW UNDER AN INJUNCTION ISSUED BY JUDGE 
CARDENAS CONCERNING THE CASE THAT IS BEFORE JUDGE CARDENAS 
ARISING FROM ACTIVITIES THIS YEAR, JUNE, JULY OF THIS YEAR. 
AT WORST, IT GOES BACK TO THE SUMMER OF 1990 WHEN JUDGE 
CARDENAS ENTERED HIS JUDGMENT IN THE YANNY I CASES. 


THESE JUDGMENTS WERE SEALED IN 1985. THEY CAN 
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HAVE NOTHING TO DO WITH THAT WHICH STARTED A YEAR AGO AT 
MOST, MORE LIKELY SIX MONTHS AGO. THEY SIMPLY CAN'T, 
THERE 1S ONE. OTHER POINT THAT IS CORRELARY TO 
IT BECAUSE YOUR HONOR MENTIONED THE CORYDON MATTER THIS 
MORNING IN WHICH CORYDON, REPRESENTED BY MISS PLEVIN, SOUGHT 
TO HAVE ACCESS TO SEALED FILES IN THIS CASE; GOT LIMITED 
ACCESS ON A LIMITED BASIS. 
THAT WAS AFFIRMED. BUT BEFORE THE COURT EVER 
DID ANYTHING WITH REGARD TO THAT, THERE WAS A RELEVANCE 
SHOWING THAT WAS REQUIRED; IN FACT, THE COURT REQUIRED THAT 
THE RELEVANCE OF THE DOCUMENTS TO MR. CORYDON BE FOUND BY 
THE JUDGE IN THE CORYDON CASE. 
JUST AS HE HAS DONE THROUGHOUT, MR. YANNY 
IS TRYING TO MAKE AN END RUN AROUND JUDGE CARDENAS. THE 
RELEVANCE OF WHATEVER MR. YANNY SEEKS IS REVELANT IN THAT 
CASE. 
IT IS JUDGE CARDENAS WHO KNOWS THE FACTS. 
IT 1S JUDGE CARDENAS WHO UNDERSTANDS THE INJUNCTION AND HE 
UNDERSTANDS THE CLAIMS. 
THE COURT: IN THE CORYDON MATTER THERE WAS A 
POSSIBLE PRIVILEGE. AND I DECIDED THAT THE JUDGE IN THE 
CORYDON CASE SHOULD DECIDE WHETHER OR NOT IT WAS DISCOVERABLE. 
AND I SAID IT WAS DISCOVERABLE; THEN IT WAS UNSEALED. 
MR. DRESCHER: RELEVANCE UNDER THE LIMITED PURPOSE -- 
THE COURT: RELEVANCE IS TOO NARROW. THAT GOES TO THE 
NCS TAPES. 
MR. YANNY: YOUR HONOR, THE FACT OF THE MATTER IS J 


AM ACCUSED OF REPRESENTING MR. ARMSTRONG. THERE IS NO 
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SPECIFIC REFERENCE VIS-A-VIS THIS ORGANIZATION. THE ONLY 
LITIGATION I KNOW OF BETWEEN GERALD ARMSTRONG AND THIS 
ORGANIZATION WAS BEFORE THIS GOOD COURT ON THIS GOOD DAY AND 
THE APPEAL THAT WAS TAKEN THEREFROM. 

I CANNOT DEFEND MYSELF ADEQUATELY UNLESS I 
GET ACCESS TO THOSE FILES. 

THERE 1S NO RECITATION OF WHICH CASE IN THIS 
COMPLAINT. IF THEY WANT TO DRAFT IT THAT WAY, THAT IS THEIR 
PROBLEM. 

YOUR HONOR, I AM ACCUSED OF REPRESENTING 
GERALD ARMSTRONG -- | 

THE COURT: WHAT PARAGRAPH? 

MR. YANNY: BEGINNING WITH THE -- WELL, THE FIRST 
CAUSE OF ACTION, IT SAYS, "LOS ANGELES SUPERIOR COURT C4 -- " 

THE COURT: PLEASE, DON'T SAY ANOTHER WORD. 

WHAT PARAGRAPH? 

MR. YANNY: PARAGRAPH 16, '' ... YANNY WAS ACTUALLY 
ENGAGED IN LITIGATION IN THE MATTER OF THE CHURCH OF 
SCIENTOLOGY V. GERALD ARMSTRONG CASE NO. C42153." 

THE FACT OF THE MATTER, YOUR HONOR, IS I NEVER 
DID. 

THERE IS ONLY ONE WAY TO DISPROVE THE FACT 
THAT THEY HAVE PUT IN ISSUE AND THAT IS TO GET INTO THOSE 
FILES. 

THEY HAVE CHALLENGED ME AND DEMURRED TO A 
CROSS-COMPLAINT THAT I HAVE FILED WHICH PUTS IN ISSUE WHO 
CONTROLS THE ORGANIZATION. 


THE COURT: WAIT A MINUTE. 
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WELL, DO YOU ALLEGE THAT MR. YANNY REPRESENTED 
THE CHURCH IN THIS CASE C420153? 
MR. DRESCHER: WHAT PARAGRAPH IS THAT? 
MR. YANNY: 16. 
THIS IS A VERIFIED COMPLAINT, YOUR HONOR. 
THIS IS A VERIFIED COMPLAINT BY THREE PARTIES. 
MR. DRESCHER: THERE'S NOTHING IN THIS PARAGRAPH THAT 
SAYS MR. YANNY WAS COUNSEL OF RECORD OR ANYTHING OF THAT 
NATURE. IT IS AN ALLEGATION OF FACT THAT PART OF THE TIME 
PERIOD IN WHICH THIS CASE WAS ORIGINALLY PENDING BEFORE 
JUDGE BRECKENRIDGE, MR. YANNY WAS REPRESENTING AT LEAST ONE 
OF THE CHURCHES; THE POINT BEING -- 
MR. YANNY: EXCUSE ME -- 
MR. DRESCHER: -- NOT AS COUNSEL OF RECORD, BUT AS A 
LAWYER. 
THE COURT: IT DOESN'T EXCLUDE THAT. 
MR. DRESCHER: MR. YANNY KNOWS FULL WELL HIS ROLE AND 
HE KNOWS FULL WELL HE IS TRYING TO END RUN JUDGE CARDENAS. 
LET ME GIVE YOU A LITTLE VIGNETTE -- 
THE COURT: IF YOU WOULD LIKE, I WILL UNSEAL THE 
RECORD TO THE EXTENT JUDGE CARDENAS FINDS IT DISCOVERABLE 
IN HIS CASE. 
MR. DRESCHER: THAT IS FINE. 
MR. YANNY: I MIGHT ALSO MAKE A POINT: THESE PEOPLE 
HAVE IN DEPOSITION -- REVEREND FORNADAY, WHO IS SITTING 
RIGHT OVER THERE, TESTIFIED THAT ONE OF THE THINGS THAT I 
DID TO BREACH MY FIDUCIARY DUTY TO MY FORMER CLIENT WAS TO 


TELL JERRY ARMSTRONG ABOUT FAIR GAME. THE FILE IS NECESSARY 
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TO PROVE THAT. 

THE COURT: YOU WILL HAVE TO CONVINCE JUDGE CARDENAS 
AS TO ITS DISCOVERABILITY.— 

WE'LL REFASHION THIS MOTION. IT IS A MOTION 
FOR LEAVE TO OBTAIN ACCESS TO THE SEALED FILES HEREIN. 

THE MOTION IS GRANTED TO THE EXTENT THAT JUDGE 
CARDENAS DETERMINES INFORMATION IN THE SEALED FILES IS 
DISCOVERABLE BY MR. YANNY IN CASE NO. BC033035. 

AND IF SUCH IS DISCOVERABLE, IT WILL BE ON THE 
SAME TERMS AND CONDITIONS AS TO ANY UNSEALED PORTIONS. IT 
IS SUBJECT TO THE SAME TERMS AND CONDITIONS OF THE DIVISION 
IIT] OPINION. AND RESPONDING PARTY MAY SUBMIT AN ORDER 
SETTING THAT FORTH. 

WE ARE NOW POTENTIALLY ADDING TO A LITTLE BIT 
MORE UNCONFIDENTIALITY. AND I MIGHT SEE FOUR OR FIVE MORE 
OF THESE. 

MR. DRESCHER: IN THAT REGARD, THE COURT WILL MAKE 
AVAILABLE TO JUDGE CARDENAS THE SEALED DOCUMENTS? 

THE COURT: IF JUDGE CARDENAS WANTS THEM. THAT IS 
ANOTHER QUESTION. IF JUDGE CARDENAS FEELS HE NEEDS TO LOOK 
AT THE FILE IN ORDER TO MAKE A DETERMINATION, HE CAN, 
CERTAINLY, GET THAT DONE. IF HE WANTS TO HAVE A SPECIFIC 
ORDER, HE'LL DO IT. I THINK HE HAS AS MUCH POWER AS I DO, 
BUT MAYBE NOT IN THIS FILE. 

NORMALLY DISCOVERABILITY IS NOT -- YOU DON'T 
HAVE TO LOOK AT EVERYTHING; YOU CAN MAKE A DISCOVERY ORDER 
BASED UPON THE STANDARD OF DISCOVERY. AND IN THIS CASE IT 


SHOULD BE FAIRLY EASY BECAUSE IF THERE IS A CONTESTED ISSUE 
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AS TO WHETHER YANNY REPRESENTED THE CHURCH IN THIS CASE, 
UNLESS IT CAN BE LIMITED SOMEHOW THAT HE WASN'T OF RECORD, 
IT IS GOING TO BE DISCOVERABLE. 

MR. YANNY: IF IT IS LIMITED, I DID NOT APPEAR AS 
COUNSEL IN THIS CASE. THEY MADE THE ALLEGATION THAT I 
REPRESENTED HIM VIS-A-VIS THIS CASE. 

MR. DRESCHER: JI RAISE THE QUESTION FOR ONLY PROCEDURAL 
REASONS, YOUR HONOR. I AM SORRY IT SPANNED BEYOND THAT. 

THE COURT: I THINK THE ORDER WILL STAND AS MADE. YOU 
MAY SUBMIT AN APPROPRIATE ORDER. 

MR. YANNY: THANK YOU. 


THE COURT: IN EACH CASE MOVING PARTY TO GIVE NOTICE. 


CCONCLUSION OF PROCEEDINGS.) 





FORM CAL.28 


PENGAD/WEST., FRESNO, CA 93725 — 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


78 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF LOS ANGELES 


DEPARTMENT NO. 56 ; HON. BRUCE R. GEERNAERT, JUDGE 


CHURCH OF SCIENTOLOGY OF ) 
CALIFORNIA, > 
> 
PLAINTIFF, ) 
> CASE NO. C 420 153 
VS. > 
> REPORTER'S CERTIFICATE 
GERALD ARMSTRONG, > 
> 
DEFENDANT. ) 
> 
> 
STATE OF CALIFORNIA 
SS 


> 

> 

4 
COUNTY OF LOS ANGELES ) 

I, HERBERT CANNON, OFFICIAL REPORTER OF THE SUPERIOR 

COURT OF THE STATE OF CALIFORNIA, FOR THE COUNTY OF LOS 
ANGELES, DO HEREBY CERTIFY THAT THE FOREGOING PAGES, 1 
THROUGH 77, COMPRISE A TRUE AND CORRECT TRANSCRIPT OF THE 
PROCEEDINGS HELD IN THE ABOVE-ENTITLED MATTER ON DECEMBER 
23, 1991. 


DATED THIS 6TH DAY OF JANUARY, 1992. 
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